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JOHN KINSELLA V. MARY KINSELLA (A-69/70-96)

ARGUED DECEMBER 2, 1996 -- DECIDED JULY 10, 1997
STEIN, J., WRITING FOR A UNANIMOUS COURT.

IN THIS APPEAL, THE COURT ADDRESSES WHETHER THE PSYCHOLOGIST-PATIENT PRIVILEGE MAY
BE INVOKED BY A PATIENT TO PREVENT DISCOVERY OF PSYCHOTHERAPEUTIC TREATMENT RECORDS IN THE
CONTEXT OF THREE ASPECTS OF MATRIMONIAL LITIGATION: A MARITAL TORT CLAIM AGAINST THE PATIENT,
AN EXTREME CRUELTY CLAIM FOR DIVORCE BY THE PATIENT, AND A CHILD CUSTODY DISPUTE BETWEEN
THE PATIENT AND HIS SPOUSE.

JOHN AND MARY KINSELLA WERE MARRIED IN 1977 AND HAD TWO CHILDREN DURING THE
MARRIAGE. IN JANUARY 1992, JOHN FILED FOR DIVORCE ON THE GROUND OF I\'IARY'S EXTREME CRUELTY.
JOHN SOUGHT DISSOLUTION OF THE MARRIAGE, CUSTODY OF THE CHILDREN, AND EQUITABLE
DISTRIBUTION OF THE MARITAL PROPERTY. MARY FILED AN ANSWER AND COUNTERCLAIM, DENYING
EXTREME CRUELTY ON HER PART. SHE ALLEGED EXTREME CRUELTY BY JOHN, CLAIMING THAT JOHN HAD
UNDERGONE A CHANGE OF CHARACTER BECAUSE OF ALCOHOL AND DRUG ABUSE. MARY ALSO CLAIMED
THAT JOHN HAD PHYSICALLY ABUSED HER AND THE CHILDREN. MARY SOUGHT DISSOLUTION OF THE
MARRIAGE, EQUITABLE DISTRIBUTION OF THE MARITAL PROPERTY, CUSTODY OF THE CHILDREN, ALIMONY
AND CHILD SUPPORT. MARY ALSO SOUGHT COMPENSATORY AND PUNITIVE DAMAGES FOR THE INJURIES
SHE SUSTAINED AS SET FORTH IN HER COUNTERCLAIM.

DURING THE PROCEEDINGS, MARY RETAINED PHYSICAL CUSTODY OF THE CHILDREN. IN THE FALL
OF 1992, THE COURT APPOINTED A PSYCHOLOGIST, DR. MONTGOMERY, TO DETERMINE IF JOHN COULD
HAVE OVERNIGHT VISITATION WITH THE CHILDREN. IN HER JULY 7, 1993, REPORT RECOMMENDING THAT
JOHN BE PERMITTED OVERNIGHT VISITATION, DR. MONTGOMERY INCLUDED SUMMARIES OF HER
INTERVIEWS WITH JOHN, MARY AND THE CHILDREN. DR. MONTGOMERY HAD ALSO CONSULTED WITH
MADELYN S. MILCHMAN, PH.D., WHO BRIEFLY TREATED THE KINSELLA'S AS A COUPLE BEGINNING IN 1988
AND WHO CONTINUED TO TREAT JOHN ON AN INDIVIDUAL BASIS. DR. MONTGOMERY HAD ALSO REVIEWED A
COURT-ORDERED ADDICTION EVALUATION OF JOHN.

IN JANUARY 1995, MARY FILED AN AMENDED ANSWER AND COUNTERCLAIM, WHEREIN SHE
ALLEGED MORE DETAILED INSTANCES OF PHYSICAL ABUSE AGAINST HER AND THE CHILDREN. IN HER
COUNTERCLAIM, MARY SOUGHT COMPENSATORY AND PUNITIVE DAMAGES, AS WELL AS COSTS AND COUNSEL
FEES, FOR INTENTIONAL ASSAULT AND BATTERY, INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS, AND
MARITAL TORT CLAIMS.

IN A CROSS-MOTION FILED IN MARCH 1995, JOHN SOUGHT, AMONG OTHER THINGS, AN ORDER
COMPELLING MARY TO SIGN RELEASES FOR HER MEDICAL AND PSYCHOLOGICAL RECORDS. ALTHOUGH, THE
COURT GRANTED THAT REQUEST, AT A PRE-TRIAL HEARING, MARY ARGUED THAT THE COURT SHOULD
PROVIDE EACH PARTY WITH ACCESS TO ALL OF THE OTHER PARTY'S PSYCHOLOGICAL RECORDS, INCLUDING
THE RECORDS OF DR. MILCHMAN, JOHN'S TREATING PSYCHOLOGIST. MARY SOUGHT TO REVIEW THOSE
RECORDS BECAUSE OF THEIR RELEVANCE TO THE CUSTODY ISSUES AND THE TORT CLAIM BASED ON THE
BATTERED-WOMEN'S SYNDROME. JOHN OBJECTED TO THE RELEASE OF THOSE RECORDS, CLAIMING THAT
THEY WERE PROTECTED BY THE PHYSICIAN-PATIENT PRIVILEGE UNDER NEW JERSEY RULE OF EVIDENCE
(N.J.R.E.) 505 BECAUSE DR. MONTGOMERY'S REPORT PROVIDED SUFFICIENT INFORMATION ON HIS MENTAL
STATE FOR PURPOSES OF CUSTODY AND VISITATION. JOHN FURTHER ARGUED THAT MARY'S RECORDS
WERE PUT "IN ISSUE" BECAUSE OF HER TORT CLAIMS BUT THAT HIS MENTAL STATE WAS NOT SIMILARLY
"IN 1SSUE." THE COURT ORDERED THAT EACH PARTY RELEASE THEIR RESPECTIVE PSYCHOLOGICAL
RECORDS TO OPPOSING COUNSEL.

ON LEAVE TO APPEAL GRANTED, THE APPELLATE DIVISION CONCLUDED THAT THERE WERE LESS
INTRUSIVE MEANS AVAILABLE FOR MARY TO PROVE HER CLAIMS OF SPOUSAL ABUSE AND THAT N.J.R.E.
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503 DID NOT PROVIDE AN EXCEPTION TO THE PRIVILEGE IN THESE CIRCUMSTANCES. HOWEVER, THE
APPELLATE DIVISION AGREED WITH MARY THAT, BY PLEADING EXTREME CRUELTY AS A CAUSE OF ACTION
IN DIVORCE, JOHN HAD PUT HIS OWN MENTAL CONDITION IN ISSUE AND, THEREFORE, WAIVED THE
PSYCHOLOGIST-PATIENT PRIVILEGE. THE COURT LIMITED ACCESS TO ONLY RECORDS CONTEMPORANEOUS
WITH THE PERIOD DURING WHICH JOHN ALLEGES THAT MARY COMMITTED ACTS OF EXTREME CRUELTY.
THE COURT REQUIRED THAT THE RECORDS FIRST BE REVIEWED BY THE TRIAL JUDGE IN CAMERA FOR
RELEVANCY BEFORE RELEASE TO MARY OR HER ATTORNEY.

THE SUPREME COURT GRANTED MOTIONS FOR LEAVE TO APPEAL FILED BY JOHN AND MARY. JOHN
APPEALS SO MUCH OF THE APPELLATE DIVISION DECISION THAT HOLDS THAT THE PSYCHOLOGIST-PATIENT
PRIVILEGE IS WAIVED WHEN A PARTY SUES FOR DIVORCE BASED ON EXTREME CRUELTY. MARY APPEALS
SO MUCH OF THE DECISION THAT HOLDS THAT PSYCHOLOGICAL RECORDS CANNOT BE OBTAINED FOR USE IN
DETERMINATION OF CUSTODY ISSUES AND ALSO CONTESTS DENIAL OF ACCESS TO SUCH RECORDS FOR
PURPOSES OF HER MARITAL TORT CLAIMS.

HELD: MARY KINSELLA FAILED TO MAKE A PRIMA FACIE CASE FOR PIERCING THE PSYCHOLOGIST-PATIENT
PRIVILEGE SUFFICIENT TO ALLOW DISCLOSURE OF JOHN KINSELLA'S PSYCHOTHERAPY RECORDS
EITHER FOR PURPOSES OF PROOF OF HER MARITAL TORT CLAIMS OR FOR DEFENDING THE
EXTREME CRUELTY CLAIM. HOWEVER, ON THE ISSUE OF CUSTODY, THE TRIAL COURT, ON
RECONSIDERATION, MUST BALANCE THE NEED FOR THE RECORDS WITH THE PUBLIC POLICY
UNDERLYING THE PRIVILEGE AND DETERMINE WHETHER, UNDER THE KOZILOV TEST, THE
PRIVILEGE SHOULD BE PIERCED TO COMPEL DISCLOSURE OF THE RECORDS.

1. PRIVILEGES ARE CONSTRUED NARROWLY IN FAVOR OF ADMITTING RELEVANT EVIDENCE. THE
LEGISLATURE BASED THE PSYCHOLOGIST-PATIENT PRIVILEGE ON THE ATTORNEY-CLIENT PRIVILEGE.
UNDER THE THREE-PART TEST ESTABLISHED IN IN RE KOZLOV, IN ORDER TO PIERCE THE ATTORNEY-
CLIENT PRIVILEGE: 1) THERE MUST BE A LEGITIMATE NEED FOR THE EVIDENCE; 2) THE EVIDENCE MUST
BE RELEVANT AND MATERIAL TO THE ISSUE BEFORE THE COURT; AND 3) BY A FAIR PREPONDERANCE OF
THE EVIDENCE, THE PARTY MUST SHOW THAT THE INFORMATION CANNOT BE SECURED THROUGH ANY LESS
INTRUSIVE SOURCE. (PP. 14-22)

2. THERE IS AN IMPLICIT WAIVER OF THE ATTORNEY-CLIENT PRIVILEGE WHERE THE PLAINTIFF HAS
PLACED "IN ISSUE" A COMMUNICATION THAT RELATES DIRECTLY TO THE CLAIM IN CONTROVERSY. IN NEW
JERSEY, COURTS RELY ON THE KOZLOV THREE-PART TEST TO LIMIT THE WAIVER IN SCOPE TO THAT WHICH
IS NECESSARY TO SERVE THE PUBLIC INTEREST ACCORDING TO THE FACTS OF THE CASE. WHERE THE
PARTY SEEKING DISCLOSURE MAKES A PRIMA FACIE CASE FOR WAIVER, THE COURT SHOULD REVIEW THE
EVIDENCE IN CAMERA BEFORE RELEASING IT TO ENSURE THE PRIVILEGE IS PIERCED ONLY TO THE EXTENT
NECESSARY. NEW JERSEY COURTS CONFRONTING THE ISSUE OF THE PSYCHOLOGIST-PATIENT PRIVILEGE
CONSISTENTLY APPLY THESE SAME PRINCIPLES DEVELOPED IN THE CONTEXT OF THE ATTORNEY-CLIENT
PRIVILEGE. (PP. 22-28)

3. THE COURT NEED NOT DETERMINE WHETHER AN EXCEPTION EXISTS TO THE PSYCHOLOGIST-PATIENT
PRIVILEGE FOR COMMUNICATIONS MADE TO THE THERAPIST AT A TIME WHEN THE THERAPIST WAS JOINTLY
EMPLOYED BY BOTH PARTIES BECAUSE THE COMMUNICATIONS AT ISSUE ARE PROTECTED BY THE
MARRIAGE AND FAMILY THERAPIST PRIVILEGE, N.J.R.E. 510. UNDER THAT RULE, ONE PARTY MAY NOT
FORCE DISCLOSURE OF COMMUNICATIONS MADE BY ANOTHER PARTY AT A TIME WHEN BOTH PARTIES WERE
ENGAGED IN JOINT THERAPY. (PP.28-30)

4. WHEN NO STATUTORY OR OTHER TRADITIONAL EXCEPTIONS TO THE PSYCHOLOGIST-PATIENT PRIVILEGE
APPLY, THE COURT SHOULD NOT ORDER DISCLOSURE OF THERAPY RECORDS, EVEN FOR IN CAMERA
REVIEW, WITHOUT A PRIMA FACIE SHOWING THAT THE PSYCHOLOGIST-PATIENT PRIVILEGE SHOULD BE
PIERCED UNDER KOZLOV'S THREE-PART TEST. MARY FAILS TO SATISFY THE THIRD-PRONG OF THE TEST
BECAUSE EVIDENCE FOR PROVING ALLEGATIONS OF SPOUSAL ABUSE IS AVAILABLLE FROM OTHER SOURCES.
THEREFORE, MARY HAS NOT MADE A PRIMA FACIE CASE FOR PIERCING THE PRIVILEGE SUFFICIENT TO
ALLOW DISCLOSURE FOR THE MARITAL TORT CLAIMS. (PP. 30-33)

5. BASED ON THE ELEMENTS OF PROOF REQUIRED BY THE CAUSE OF ACTION FOR EXTREME CRUELTY, AND
THE FUNCTION OF THAT CAUSE OF ACTION IN NEW JERSEY DIVORCE LAW, SPECIFICALLY THE SUBJECTIVE
AND LIBERAL STANDARD FOR PROVING EXTREME CRUELTY, PIERCING THE PSYCHOLOGIST-PATIENT
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PRIVILEGE SHOULD BE PERMITTED ONLY RARELY IN ORDER TO ENABLE A PARTY TO DEFEND THAT CAUSE
OF ACTION. JOHN'S FACTUAL ALLEGATIONS HAVE NOT CREATED A NEED FOR THE EVIDENCE AT ISSUE; THE
EVIDENCE SOUGHT IS NOT RELEVANT OR MATERIAL TO ANY LEGAL ISSUE BEFORE THE COURT; AND LESS
INTRUSIVE MEANS ARE AVAILABLE FOR OBTAINING EVIDENCE TO DEFEND THE EXTREME CRUELTY CLAIM;
THEREFORE, MARY HAS NOT MADE A PRIMA FACIE SHOWING THAT THE PRIVILEGE SHOULD BE PIERCED
FOR THE PURPOSE OF DEFENDING THE DIVORCE ACTION. (PP. 33-45)

6. IN CUSTODY DISPUTES, THE PRIMARY CONCERN IS THE BEST INTERESTS OF THE CHILD. IN RESPECT OF
THERAPY RECORDS, COURTS MUST STRIKE A BALANCE BETWEEN THE NEED TO PROTECT THE WELL-BEING
OF CHILDREN AND THE COMPELLING PUBLIC POLICY OF FACILITATING THE TREATMENT OF PARENTS'
PSYCHOLOGICAL OR EMOTIONAL PROBLEMS. THUS, THE FIRST SOURCE OF INFORMATION ABOUT THE
PARENTS' MENTAL HEALTH SHOULD BE INDEPENDENT EXPERTS APPOINTED BY THE COURT OR HIRED BY
THE PARTIES FOR THE PURPOSE OF LITIGATION. ONLY WHEN THE COURT PERCEIVES, AFTER
CONSIDERATION OF ALL THE EVIDENCE, THAT THE INFORMATION GAINED FROM INDEPENDENT ANALYSIS IS
INADEQUATE, SHOULD THE COURT CONSIDER PIERCING THE PSYCHOLOGIST-PATIENT PRIVILEGE TO
COMPEL DISCLOSURE OF PRIOR TREATMENT RECORDS TO THE COURT AND THE PARTIES. BEFORE
RELEASING THE RECORDS, THE COURT SHOULD CONDUCT AN IN CAMERA REVIEW, RELEASING ONLY
RELEVANT AND MATERIAL INFORMATION. (PP. 45-63)

7. THE TRIAL COURT DID NOT PROPERLY BALANCE THE NEED FOR JOHN'S THERAPY RECORDS WITH THE
PUBLIC POLICY UNDERLYING THE PSYCHOLOGIST-PATIENT PRIVILEGE. ON REMAND, THE TRIAL COURT
SHOULD RECONSIDER, IN ACCORDANCE WITH THE PRINCIPLES OUTLINED IN THIS OPINION, WHETHER THE
PRIVILEGE SHOULD BE PIERCED TO COMPEL RELEASE OF JOHN'S THERAPY RECORDS FOR THE PURPOSE OF
CUSTODY DETERMINATION. BASED ON THE IMPORTANT PUBLIC POLICY BEHIND THE PSYCHOLOGIST-
PATIENT PRIVILEGE, ONLY IN THE MOST COMPELLING CIRCUMSTANCES SHOULD COURTS PERMIT THAT
PRIVILEGE TO BE PIERCED. (PP. 63-65)

JUDGMENT OF THE APPELLATE DIVISION IS AFFIRMED IN PART AND REVERSED IN PART AND
THE MATTER IS REMANDED TO THE FAMILY PART FOR FURTHER PROCEEDINGS CONSISTENT WITH THIS
OPINION.

CHIEF JUSTICE PORITZ AND JUSTICES HANDLER, POLLOCK, O'HERN, GARIBALDI AND
COLEMAN JOIN IN JUSTICE STEIN'S OPINION.
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Thi s appeal presents the question whether the psychol ogi st -

patient privilege may be invoked by a patient to prevent

di scovery of psychotherapeutic treatnent records in the context



of three aspects of matrinonial litigation: a marital tort claim
agai nst the patient, an extreme cruelty claimfor divorce by the
patient, and a child custody dispute between the patient and his

spouse.

Plaintiff John Kinsella and defendant Mary Kinsella married
in May 1977 in New York City. The couple subsequently noved to
G en Ridge, New Jersey. Two children were born of the marriage
John, Jr. on April 6, 1982, and Anastasia on Septenber 14, 1985.

In January 1992, plaintiff filed for divorce on the ground
of his wife's extrene cruelty, dating from approxi mtely 1986.
Specifically, plaintiff alleged that defendant had been verbally
abusive, that she would "fly into a rage for no reason,"” and that
she had intentionally involved the children in the couple's
argunents. Plaintiff also alleged that defendant had spent
excessive time with a male friend and that she had devoted too
much tinme to her interior design business. Further, plaintiff
al | eged that defendant had alienated fam |y and friends by her
"bi zarre behavior."™ Plaintiff sought dissolution of the
marri age, custody of the children, and equitable distribution of
the marital property.

In March 1992, defendant filed an answer and counterclaim
denying extrenme cruelty on her part and alleging extrenme cruelty

on the part of the plaintiff, comencing with the birth of the



couple's son in 1982. Defendant alleged that plaintiff had
under gone a change of character due to heavy use of al cohol and
illegal drugs. She alleged a pattern of belittling and
hum | i ati ng behavior by plaintiff towards her, both at hone and
in public. Defendant further alleged that plaintiff had verbally
and physically abused her and the children on a nunber of
occasions. One such episode allegedly had resulted in a
m scarriage. On another occasion, allegedly resulting in
defendant's hospitalization, she asserted that the couple's six-
year-old son had intervened by hitting plaintiff with a chair,
al l owi ng defendant to flee and call the police. Defendant sought
di ssolution of the marriage, custody of the children, equitable
distribution of the marital property, alinony and child support,
as well as court costs and counsel fees. Defendant al so sought
conpensatory and punitive damages for injuries set forth in the
count ercl ai m

The parties proceeded with discovery and with settl enent
negoti ati ons. Defendant retained physical custody of the
children. 1In the fall of 1992, the designated notion judge
appoi nted a psychol ogi st, Sharon Ryan Montgonmery, Psy.D., to
assist in determning whether plaintiff should have overni ght
visitation with the children. Dr. Mntgonery's report was
conpleted on July 7, 1993. She is expected to testify at trial.

Bef ore rendering her fourteen-page report, Dr. Montgonery
had net four tinmes with each parent individually, once wth each

child individually, and once with each parent together with the



children. Her report included summaries of these interviews.
Dr. Montgonmery had al so consulted with Madelyn S. M I chman
Ph.D., fromwhomthe Kinsellas briefly had received therapy as a
coupl e beginning in 1988 and fromwhom plaintiff continued to
recei ve therapy on an individual basis. Dr. Mntgonery did not
i nclude notes fromthat consultation in her report. In addition,
Dr. Montgonery apparently had reviewed a court-ordered addiction
eval uation of plaintiff. Dr. Mntgonery had not consulted with
defendant's therapist, with John Jr.'s therapist, or with the
famly therapist treating the children and defendant.

According to Dr. Montgomery's report, defendant reported to
Dr. Montgonery that plaintiff had had a drinking problem and had
been physically abusive to both her and the children. She stated
that the children were very fearful of their father and did not
want to visit with himovernight. Defendant wanted plaintiff to
have only very limted visitation. She also stated that she did
not want plaintiff to have input into decisions regarding the
children's wel fare because she did not think that he and she
coul d agree.

Plaintiff, on the other hand, admtted to Dr. Mntgonery
t hat he had been volatile and abusive with his wife at tines, but
claimred that she exaggerated the behavior. Plaintiff also
adm tted use of cocaine until Novenber 1991 and excessive use of
al cohol, but stated that his al cohol use dimnished after he had
decided to | eave the marriage and that he currently did not

suffer froman al cohol problem That conclusion was confirned to



Dr. Montgonmery by the addiction evaluation. Plaintiff denied
physi cal abuse of his children, although he acknow edged that the
children were sonewhat frightened of him He stated that he

want ed regul ar, including overnight, visitation.

The children indicated to Dr. Montgonery that their father
had hit themin the past and that they had w tnessed their father
bei ng physically abusive to their nmother. John Jr. stated that
he wanted his father to refrain fromdrinking during visitation.
He al so was aware of his father's prior drug use. The
psychol ogi st' s i npression, however, was that the children were
not as frightened of their father as their nother had descri bed.
She felt that some of John Jr.'s statenments sounded rehearsed.

Dr. Montgonery recommended overnight visitation on alternate
weekends and m d-week dinners for plaintiff wth his children.
She concluded that plaintiff did not appear to be a conpul sive
user of drugs or alcohol at that tinme. However, she recomended
continued urine screening on a sporadic basis for the next year
and that plaintiff refrain fromdrinking during visitation. Dr.
Mont gomery reconmended continued psychot herapy for both plaintiff
and defendant. Dr. Montgonery al so recommended that the court
appoint a nediator/nonitor to work with the Kinsellas to devel op
a co-parenting plan, supervise visitation and address further
i ssues as they arose.

In July 1994, the court appointed Jeffrey P. Wi nstein,

Esq., to "work out a custody and visitation agreenent with the

parties.” On Cctober 18, 1994, M. Winstein submtted his



report, stating that he was unable to work out a custody
agreenent but proffering recommendations to the court. He is
al so expected to testify at trial.

In his report, M. Winstein stated that he had read a
|etter to the court fromDr. Mntgonery dated June 22, 1994. In
addition, he had read a July 15, 1994, report by Janes G
Garofall ou, Ph.D., fromwhom John Jr. had been receiving therapy.
M. Weinstein had net with the Kinsella famly and with the
parents' attorneys. He had al so spoken on the tel ephone to Dr.
Mont gonmery, Dr. Garofallou, Dr. MIchman and defendant's
t herapi st, Dr. Qosting.

M. Weinstein reported that he believed that defendant was
mani pul ating the children, especially John Jr., to give the
i npression that their father was nore dangerous than he really
was. Neverthel ess, he reported that the children had indicated
that their father hit themin the past and continued to yell at
them and that they knew about his drug use. M. Winstein
stated that the treating therapists for the parents had both been
"real advocates for the positions of their clients,” and that
both had believed that their clients were good parents. Dr.
Garofall ou had stated that he thought John Jr. was truly afraid
of his father, but that because John Jr. would not allow Dr.
Garofallou to neet his father Dr. Garofall ou had no i ndependent
opi nion about plaintiff. Dr. Garofallou agreed with M.
Weinstein that John Jr. m ght have been repeating to M.

Wei nstei n what he thought his nother wanted himto say. M.



Weinstein reported: "I believe that John Jr. may be truly
fearful of his father, but | do not believe that his father is
t he cause of the fear."

M. Weinstein recomended joint |egal custody, with
def endant having primary physical custody and plaintiff having
al ternate weekend visitation, plus one week night per week, and
t hree weeks of vacation per year, plus alternate holidays. M.
Weinstein reported that defendant would not agree to joint |egal
custody. The parties apparently did not agree on a visitation
schedul e either. Defendant also wanted plaintiff to submt to
drug and al cohol testing, to which plaintiff suggested he m ght
agr ee.

On January 15, 1995, defendant, who had obtai ned new
counsel, filed an anmended answer and counterclaim The first
count of the counterclai magain sought divorce on the ground of
extreme cruelty, but contained nore detailed factual allegations
than the original counterclaim Defendant alleged that
plaintiff's physical and sexual abuse of her had dated fromthe
begi nning of the marriage in 1977, and that plaintiff had had a
severe drinking problemfromthat tine. Defendant also all eged
that plaintiff had begun using cocaine in 1985.

Def endant al | eged many specific instances of physical abuse
agai nst her and her children. She alleged that plaintiff had
once severely injured her armby twisting it in an attenpt to
make her drop her baby. She alleged that even before their son

was one year old, plaintiff had frequently struck him and that,



t hr oughout his residence in the hone, plaintiff had continued to
ki ck and punch the child. She alleged that plaintiff had once
sat on the couple's five-year-old daughter to nake her stop
crying. Oher instances of alleged abuse agai nst defendant

i ncluded striking, draggi ng, choking, kicking and cutting her,
throwi ng objects at her, and attenpting to run her over with a
car. Defendant also alleged that plaintiff had tortured her with
razor bl ades and a | eather whip and that he had threatened both
her and her son with knives and baseball bats. She alleged that
plaintiff had refused to help her obtain critical nedical

assi stance when she was suffering froma dangerous ki dney
infection related to her diabetic condition, and that he had
attenpted to force her to ingest overdoses of her nedications.
Def endant stated that she had lived in an attitude of constant
fear and had contenpl ated suicide. Defendant alleged that
plaintiff had threatened to kill her and had tried to convince
her to kill herself.

Def endant cl ai ned that she had been hospitalized in
connection with sone of those incidents, had required several
surgeries, and continued to suffer nmedical consequences. She
also clainmed to have fled on one occasion to a Rhode Island hot el
with her children. Defendant further alleged that plaintiff had
been arrested in connection with incidents of abuse and had been
t he subject of a restraining order

Def endant al |l eged that plaintiff's threats and abuse had

continued after the separation. She alleged that, during



visitation, plaintiff had once tied a rope around John Jr.'s neck
and that Anastasia had returned fromvisitation wi th suspicious
brui ses. She also alleged that plaintiff had entered the marital
honme and broken the third floor wi ndows. Additionally, defendant
all eged that plaintiff had hired nmen to stalk and terrorize her.

On the first count, defendant sought dissolution of the
marri age, custody of the children, alinony, child support,
equitable distribution of the marital property, and court costs
and counsel fees. The other counts of the counterclai msought
conpensatory and punitive damges, as well as costs and counsel
fees, for intentional assault and battery, intentional infliction
of enotional distress, and marital tort clains. Defendant al so
submtted jury demands on those counts.

The parties proceeded towards trial. 1In a cross-notion

filed in March 1995, plaintiff sought, inter alia, an order

conpel l'ing defendant to sign rel eases for her nedical and
psychol ogi cal records. The court granted that aspect of the
cross-notion, but ordered the parties to agree on a form of

order. No agreenent was reached before a subsequent pre-trial
hearing on May 12, 1995. At that hearing, defendant contended
that the order should provide for each party to have access to
all of the other party's psychol ogi cal records, including the
records of plaintiff's treating psychologist, D. MIchman.
Plaintiff objected to release of those records. Defendant argued
t hat she sought the records on the issue of |egal custody and

because of "the issue . . . of anger and fault that is pervading



this case.” Defendant also stated that she disagreed with the
concl usi ons of the court-appointed psychol ogi st, Dr. Montgonery.
Plaintiff clainmed that his psychol ogi cal records were protected
by the psychol ogi st-patient privilege under Rule 505 of the Rules

of Evidence. He also represented that he did not intend to cal

Dr. MIchman as a witness at trial

The trial court concluded that its earlier decision had not
addressed plaintiff's records and therefore i ssued an order for
rel ease of defendant's records only. That order has not been
appeal ed. The court gave the parties additional time to brief
t he question whether plaintiff also should be required to rel ease
hi s psychol ogi cal records.

In her letter brief, defendant stated that she believed that
plaintiff had revealed to his therapist a course of abusive
conduct towards defendant. Defendant represented that she sought
to review the therapist's records because of their relevance to
the custody issues in the case as well as to the defendant's tort
cl ai m based on battered wonen's syndrone. Plaintiff objected to
rel ease of the records, claimng that physical custody was not an
issue in the case, only joint |legal custody, and that, in any
event, Dr. Montgonery's report provided sufficient information on
the nental state of plaintiff for purposes of the custody and
visitation issues. Plaintiff further argued that, although
def endant's psychol ogi cal records were put at issue by her tort
clainms alleging her own psychol ogi cal damages, plaintiff's nental

state was not simlarly at issue. Plaintiff asserted that,

10



t herefore, defendant could not overcone the psychol ogi st-patient
privilege to obtain his records.

The Fam |y Part ordered each party to sign authorizations
rel easing their respective psychol ogical records to opposing
counsel. The court further ordered that the records m ght be
reviewed by the parties thenselves, but not released to them In
a letter to the parties dated May 23, 1995, the court explai ned:

The Court feels that the rel ease of the
psychol ogi cal records for both parties may be
a consideration as to the question of the
“dangerousness' of this case and the
unpredictability of future actions in any
case.

It is inherent that the Court be m ndful
of the effect which donestic violence or it's
[sic] allegations has not only on past, but
future relationships with the children. The
Court believes that the nmental health records
of both parties should be avail able for
review by the Court at the tine of trial.

The history or |ack of history of abusive
behavi or shoul d be know [sic] now in
determ ning future custody arrangenents.

The Appellate Division granted plaintiff's notion for |eave
to appeal fromthe interlocutory order. In his Appellate
Division brief, plaintiff again argued that his treatnent records
were privileged and that the information sought was avail abl e
fromless intrusive sources. He attached the certification of
his psychol ogist, Dr. MIchman, who stated:

In ny professional opinion, forcing ne to
produce ny treatnent notes and records, and
possi bly testify regarding ny therapy
sessions with M. Kinsella, wll cause M.
Kinsella to suffer severe anxiety and
humliation. Additionally, | amextrenely
concerned that such disclosures could danage
ny relationship with M. Kinsella, causing

11



regression in his progress and underm ne the
t herapeutic process. | amspecifically
concerned because if the substance of our
conversations are [sic] reveal ed and used in
t he divorce proceeding, M. Kinsella w |
likely be far nore cautious and far |ess
candid with ne in future therapy sessions out
of fear that whatever he says may be reveal ed
to the outside world and used agai nst him

I n defendant's Appellate Division brief, she again argued
that the records were needed in order for the court to determ ne
custody and in order for her to prove the marital tort case.

Def endant al so argued that Rule 505 contains an exception for
actions "to recover damages on account of conduct of the

psychol ogist's client which constitutes a crine.” In addition,
defendant raised for the first time the contention that plaintiff
put his nmental state at issue by pleading extrene cruelty as the
ground for divorce.

In its opinion, the Appellate Division rejected defendant's
contention that the psychol ogist-patient privilege did not
prevent disclosure of psychological records in the context of the
custody or visitation dispute because the court nust determ ne

the "best interests of the child,"” noting that the welfare of the

child is at stake in every such case. 287 N.J. Super. 305, 311-
12 (1996). The Appellate Division stated that there were |ess
intrusive neans avail able for defendant to prove her clains of
spousal abuse. 1d. at 315-16. The Appellate Division al so
rejected defendant's interpretation of Rule 505 as providing an

exception to the privilege in these circunstances. 1d. at 316.

12



However, the Appellate Division agreed with defendant that,
by pl eading extrene cruelty as a cause of action in divorce,
plaintiff had put his own nmental condition at issue and therefore
wai ved the psychol ogi st-patient privilege. 1d. at 317.
Satisfying the statutory definition of extreme cruelty, the panel
reasoned, "may require proof of the effect which the defendant's
conduct has had on the plaintiff's state of mnd." lbid.
Therefore, the Appellate D vision held that defendant should have
access to plaintiff's psychol ogical records in order to answer
plaintiff's allegations of extrene cruelty. Because plaintiff's
wai ver was limted to those clains, the Appellate D vision
limted the access "to records approxi mately contenporaneous with
the period during which [plaintiff] alleges his wife conmtted
the acts of extrene cruelty upon which he relies, with sone
| ati tude, however, to explore whether the psychol ogical condition
whi ch he attributes to acts of extrene cruelty existed prior to
their alleged comm ssion.” |[bid. Mreover, the Appellate
Division required that the records in question first be revi ewed
in canera by the trial judge for relevancy before release to
def endant or defense counsel. 1bid. The Appellate D vision also
stated that the trial court should place reasonabl e conditions on
the use or further release of the records. 1lbid.

Both parties filed notions for |eave to appeal, which this
Court granted. See 145 N.J. 369 (1996). The plaintiff appeals
so nmuch of the decision that holds that the psychol ogi st-patient

privilege is waived when a party sues for divorce based on
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extrene cruelty. Defendant appeals so nmuch of the decision that
hol ds that psychol ogi cal records cannot be obtained for use in
determ nation of custody issues and al so contests denial of

access to such records for purposes of her marital tort claim

A privil ege against conpelled disclosure of relevant
evi dence "runs counter to the fundamental theory of our judicial
systemthat the fullest disclosure of the facts will best lead to

the truth.” Inre Selser, 15 N.J. 393, 405 (1954). For that

reason, in general, privileges are construed narromy in favor of

admtting rel evant evidence. State v. Schreiber, 122 N.J. 579,

582-83 (1991). Nevertheless, the common | aw has recogni zed
privil eges against disclosure for certain types of

conmuni cations, nost notably those between attorney and client
and between husband and wife; simlarly, privilege traditionally
has been extended by commn | aw or statute to communi cations

bet ween governnent and informer, and between fellow jurors. See

8 Wagnore on Evidence 8§ 2197, at 113-14 (MNaughton rev. 1961);

Devel opnents in the Law, Privileged Comunications, 98 Harv. L.

Rev. 1450, 1456, 1592 (1985). Those communications privil eges
are generally considered to be prem sed on the foll ow ng
conditions: (1) the privileged communications originate in
confidence; (2) confidentiality is an essential elenment of the

proper relationship between the parties; (3) the relationship is
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one that the comunity wi shes to encourage; and (4) the injury
caused by damaging the rel ationship through disclosure of the
communi cati ons woul d be greater than the benefit gained. See

Haque v. Wllians 37 N.J. 328, 335 (1962); 8 Wgnore, supra, 8§

2285, at 527.

The privilege for conmuni cations between a patient and her
psychot herapist is a nore recent devel opnent in the |aw, but has
been statutorily recognized in sonme formby all fifty states and

the District of Colunbia. See Jaffee v. Rednond, 518 U.S. |,

___&n.11, 116 S. C. 1923, 1930 & n.11, 135 L. Ed. 2d 337, 346
& n.11 (1996) (listing statutes). The privilege has been

def ended on the basis of both constitutional privacy interests
and its advancenent of the patient-therapist relationship. See

Lora v. Board of Education, 74 E.R D. 565, 569-76 (E.D.N.Y.

1977); In re Lifschutz, 467 P.2d 557, 567-68 (Cal. 1970); In re

"B", 394 A.2d 419, 423-26 (Pa. 1978); 1 McCormi ck on Evidence 8§

72, at 270-71 (Strong ed., 4th ed. 1992); Devel opnents in the

Law, Privileged Conmuni cations, supra, 98 Harv. L. Rev. at 1542-

51. On the one hand, the psychot herapist-patient privilege
protects the individual frompublic revelation of innernost

t houghts and feelings that were never neant to be heard beyond
the walls of the therapist's office. On the other hand, the
privil ege makes possi bl e open and therefore productive

rel ati onshi ps between therapi sts and patients, thereby advanci ng
t he public good acconplished when individuals are able to seek

effective nental health counseling and treatnent.
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Recently, the United States Suprene Court held that a
psychot her api st-patient privilege exists under Rule 501 of the

Federal Rul es of Evidence, which "authorizes federal courts to

define new privileges by interpreting conmon |aw principles .

in the light of reason and experience.'" Jaffee, supra, 518

U.S. at , 116 S. &. at 1927, 135 L. Ed. 2d at 343-44 (quoting

Fed. R Evid. 501). The Court based its conclusion in part on

its perception that confidentiality "is a sine qua non for

successful psychiatric treatnent.” 1d. at __ , 116 S. . at

1928-29, 135 L. Ed. 2d at 345 (quoting Advisory Conmttee's Notes

to Proposed Rules, 56 F.R D. 183, 242 (1972) (quoting Goup for

Advancenent of Psychiatry, Report No. 45, Confidentiality and

Privileged Comunication in the Practice of Psychiatry 92 (June

1960))). The Court stated:

Ef fective psychotherapy . . . depends upon an
at nosphere of confidence and trust in which
the patient is willing to make a frank and
conpl ete disclosure of facts, enotions,
menories, and fears. Because of the
sensitive nature of the problens for which

i ndi vi dual s consult psychot her api st s,

di scl osure of confidential conmunications
made during counseling sessions may cause
enbarrassnment or disgrace. For this reason,
the nere possibility of disclosure may inpede
devel opment of the confidential relationship
necessary for successful treatnent.

[1d. at __ , 116 S. . at 1928, 135 L. Ed.
2d at 345.]

The Court found that the privilege afforded to psychot herapi st -
patient comruni cations served the public interest "by

facilitating the provision of appropriate treatnent for
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i ndividuals suffering the effects of a nental or enotional
problem"” 1d. at _ , 116 S. &. at 1929, 135 L. Ed. 2d at 345.
In contrast, the Court found that only a nodest benefit
woul d be achieved by a rule favoring disclosure because the very

communi cations to which litigants typically seek access woul d
thereby be chilled. Id. at _ , 116 S. &. at 1929, 135 L. Ed.
2d at 346. Patients are aware of the privilege and its limts
because psychot herapi sts generally believe thensel ves to be
ethically bound at the outset of the therapy relationship to
informtheir patients of the |limts of confidentiality. 1d. at
~n.12, 116 S. &. 1930 n.12, 135 L. Ed. 2d at 347 n.12 (citing

Anmeri can Psychol ogi cal Association, Ethical Principles of

Psychol ogi sts and Code of Conduct Standard 5.01 (Dec. 1992),

Nat i onal Federation of Societies for dinical Social Wrk, Code

of Ethics V(a) (May 1988); American Counseling Association, Code

of Ethics and Standards of Practice A 3.a (eff. July 1995)); see

al so American Psychiatric Association, Task Force Report 31,

Di scl osure of Psychiatric Treatnent Records in Child Custody

D sputes 4 (1991) (Task Force Report); National Association of

Soci al Workers, Code of Ethics 1.07(e) (eff. Jan. 1997).

Therefore, in situations in which the patient knows that
litigation is possible, the patient mght well choose to limt
what she says to her therapist or not seek therapy at all.

Mor eover, therapists who are aware of potential litigation nmay be

reluctant to take or preserve notes. See Kathleen A Hogan, A
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Look at the Psychot herapi st-Patient Privilege, 14 Fam Advoc. 31,

35 (1991).

The Suprene Court endorsed a strong version of the
psychot her api st-patient privilege that woul d not be contingent on
a case-by-case balancing of the patient's interest in privacy
with the evidentiary need for disclosure. The Court stated:

[1]f the purpose of the privilege is to be
served, the participants in the confidenti al
conversation "nmust be able to predict with
some degree of certainty whether particular
di scussions will be protected. An uncertain
privilege, or one which purports to be
certain but results in wdely varying
applications by the courts, is little better
than no privilege at all.’

[Jaffe, supra, 518 U.S. at _ , 116 S. . at
1932, 135 L. Ed. 2d at 349 (quoting Upjohn
Co. v. United States, 449 U.S. 383, 393, 101
S. . 677, 684, 66 L. Ed. 2d 584, 593

(1981)). ]

New Jersey's psychol ogi st-patient privilege is delineated in

Rul e 505 of the Rules of Evidence, which incorporates the

rel evant section of the Practicing Psychol ogy Licensing Act of
1966. See L. 1966, c. 282, 88 1-32 (codified at N.J.S. A 45:14B-

28). The Act was anmended in 1981 to include the conmunications
of "couples, famlies [and] groups” within the privilege. See L.
1981, c. 303, 8 1. A 1994 anendnent added specific exceptions to

the privilege. See L. 1994, c. 134, 8 11. Rule 505 currently

provi des:
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The confidential relations and
communi cati ons between and anong a |icensed
practicing psychol ogi st and i ndi vi dual s,
couples, famlies or groups in the course of
the practice of psychology are placed on the
same basis as those provided between attorney
and client, and nothing in this act shall be
construed to require any such privil eged
comuni cations to be disclosed by any such
per son.

There is no privilege under this section
for any conmuni cation: (a) upon an issue of
the client's condition in an action to conmt
the client or otherw se place the client
under the control of another or others
because of alleged nmental inconpetence, or in
an action in which the client seeks to
establish his conpetence or in an action to
recover damages on account of conduct of the
client which constitutes a crinme; or (b) upon
an issue as to the validity of a docunent as
awll of the client; or (c) upon an issue
bet ween parties claimng by testate or
i ntestate succession froma deceased client.

As the text of the statute indicates, the Legislature chose
to nodel the psychol ogi st-patient privilege on the privilege
protecting communi cati ons between an attorney and her client.?

See Arena v. Saphier, 201 N.J. Super. 79, 87 (App. Dv. 1985).

! New Jersey is anong several states whose privilege
statutes nodel the psychot herapist-patient privilege on attorney-
client privilege. See Guernsey, supra, 26 Vill. L. Rev. at 962 &
n.40. Oher jurisdictions have nodel ed the psychot herapi st -
patient privilege on physician-patient privilege. See id. at 962
& n. 35.

In New Jersey, the statutory physician-patient privilege is
somewhat nore circunscribed than the psychol ogi st-pati ent
privilege. See N.J.R E. 506 (incorporating N.J.S. A 2A 84A-22.1
to .7); State v. L.J.P. 270 N.J. Super. 429, 439 (App. Dv.

1994); State v. MBride, 213 N.J. Super. 255, 270 (App. Div.
1986); Arena v. Saphier, 201 N.J. Super. 79, 86 (App. Div. 1985).

The statutory marriage and fam |y therapist privilege, on
t he ot her hand, may be somewhat broader than the psychol ogi st -
patient privilege. See N.J.R E. 510 (incorporating N.J.S A
45: 8B-29); infra at (slip op. at 29).
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The attorney-client privilege, which has |ong existed in New

Jersey common |aw, see In re Advisory Qpinion No. 544, 103 N.J.

399, 405-06 (1986); Fellerman v. Bradley, 99 N.J. 493, 498

(1985), was legislatively enacted in 1960, see L. 1960, c. 52, 8§

20 (codified at N.J.S.A. 2A:84A-20). It is incorporated in Rule

504 (fornmerly Rule 26) of the Rules of Evidence. Like the

psychol ogi st-patient privilege, the attorney-client privilege can
be explained by a functional rationale -- "the judicial
recognition that the public is well served by sound | egal counse
based on full and candid comuni cati on between attorneys and

their clients." Fellerman, supra, 99 N.J. at 502.

The attorney-client privilege is not absol ute.
"[ Clonsi derations of public policy and concern for proper
judicial adm nistration have led the |l egislature and the courts
to fashion limted exceptions to the privilege. These exceptions
attenpt to limt the privilege to the purposes for which it
exists." Ibid. An exanple is the exception for conmunications
inthe aid of a crinme or fraud, which existed at conmmon | aw and
is also explicitly provided for in the statute. See id. at 503;

N.J.R E. 504(2)(a); see also In re Nackson, 114 N.J. 527, 532-37

(1989) (interpreting "crine or fraud" exception). The "crime or
fraud” exception corresponds to an affirmative duty on the part
of the attorney to disclose certain confidential conmunications

in specific situations. See In re Abrams, 385 F. Supp. 1210,

1211-12 (D.N. J. 1974), rev'd on other grounds 521 F.2d 1094 (3d.

Gr. 1975); RP.C. 1.6.
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In some circunstances, the attorney-client privilege my be
overridden to conpel disclosure, even in the absence of an
explicit statutory or traditional categorical exception.

However, as this Court stated in In re Kozlov, 79 N.J. 232, 243-

44 (1979), three "foundations"” nust be established by the party
seeking to pierce the privilege: (1) there nust be a legitimte
need for the evidence; (2) the evidence nust be rel evant and
material to the issue before the court; and (3) by a fair
preponder ance of the evidence, the party nust show that the

i nformati on cannot be secured fromany |less intrusive source. In
Kozl ov, this Court reversed the contenpt conviction of an
attorney for refusing to reveal the identity of a client who had
given himinformation regarding a biased juror in an unrel ated
case, holding that the criteria for piercing the attorney-client
privilege were not satisfied because the ultimate information
sought -- evidence about whether the juror was biased -- was

available fromless intrusive sources. Kozl ov, supra, 79 N.J. at

244; see al so Nackson, supra, 114 N.J. at 537-39 (hol ding that

trial court should have bal anced interests under Kozlov to
determ ne whether attorney was required to disclose fugitive
client's location).

Cases appl yi ng Kozl ov have generally upheld the attorney-

client privilege. See Roe v. Roe, 253 N.J. Super. 418, 433 (App.

Div. 1992) (upholding attorney-client privilege to prevent
di scovery of diary kept on advice of counsel by plaintiff in

action under Prevention of Donestic Violence Act, because
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def endant had nade no showi ng that he could not obtain

information fromless intrusive source); Inre Gand Jury

Subpoenas, 241 N.J. Super. 18, 32 (App. Div. 1989) (uphol ding

privilege to prevent disclosure of conmunications between Sussex
County Board of Freeholders and its attorneys, on basis that
grand jury had not exhausted ot her means of obtaining

information); In re Maraziti, 233 N.J. Super. 488, 498-500 (App.

Div. 1989) (upholding attorney-client privilege to prevent

di scl osure of conmuni cations between minors and appointed | aw
guar di an sought by defendant father charged with sexual abuse,
because alternative information source regarding children's

credibility available); Inre State Conmin of Investigation, 226

N.J. Super. 461, 464 (App. Div.) (upholding attorney-client

privilege to prevent disclosure of conmunications between New
Jersey School Boards Association and its attorneys), certif.

denied, 113 N.J. 382 (1988). But see Leonen v. Johns-Mnville,

135 E.R D. 94 (D.N. J. 1990) (app!ying Kozl ov and hol di ng t hat
privilege was pierced where docunents containing attorney-client
communi cations dating back to 1930s contained information that
was no | onger available from other sources concerning when
manuf act urer becane aware of dangers of asbestos).

The typical setting in which the attorney-client privilege
has not been sustained under Kozlov is where the party claimng
the privilege has inplicitly waived it by putting the
confidential comrunications "in issue" in the litigation. Mbst

jurisdictions recognize inplicit waiver of the attorney-client
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privilege "where the plaintiff has placed in issue a

communi cati on which goes to the heart of the claimin
controversy." Developnents in the Law, Privileged

Communi cations, supra, 98 Harv. L. Rev. at 1637-38; see 81 Am

Jur. 2d Wtnesses 8§ 348, at 323 (1992). "In issue" waiver of the

attorney-client privilege was addressed by the Appellate Division

in United Jersey Bank v. Wl osoff, 196 N.J. Super. 553, 563-68

(App. Div. 1984). In that case, a bank sued for rescission of a
settl enent agreenment, claimng that a defaulting borrower had
m srepresented his avail abl e assets during settl enent
negoti ations. 1d. at 558-59. The borrower sought access to
conmuni cati ons between the bank and its attorneys, apparently in
order to rebut the bank's assertion that it relied on the
borrower's representations. |d. at 559-60. The Appellate
Division held that the attorney-client privilege was pierced
under the tripartite test in Kozlov: the defendants had a need
for the conmunications, they were relevant and material, and no
| ess intrusive source was adequate. 1d. at 565. The Appellate
Di vi sion concl uded by recogni zing "the inherent inequity" that
would result if the plaintiff were permtted "to use the
privilege as a sword rather than a shield,” and noting that
"[t]he resulting half-truth that would be reveal ed m ght well be
nore disabling than a total distortion.”™ |[d. at 567.

Appl yi ng Kozl ov, New Jersey courts have declined to treat
the "in issue" doctrine as operating automatically based on the

cause of action pled. Instead they have used Kozlov's three-part

23



test tolimt the waiver in scope to that which is necessary to

serve the "public interest," according to the facts of the case.

See In re Envtl. Ins. Actions, 259 N.J. Super. 308, 318-19 (App.
Div. 1992) (applying Kozlov and holding that plaintiff in

decl aratory judgnent action against insurers nust disclose work-
product related to underlying litigation only where defendants

showed substantial need and undue hardshi p); Wingarten v.

Wi ngarten, 234 N.J. Super. 318, 328 (App. Div. 1989) (applying

Kozl ov and hol ding that wife waived attorney-client privilege to
extent that her communications to her attorney were necessary to
her husband's defense of her notion to vacate divorce settl enent
based on fornmer husband' s m srepresentations and to extent that

informati on was not avail able el sewhere); Blitz v. 970 Realty

Assoc., 233 N.J. Super. 29, 37 (App. Div. 1989) (applying Kozl ov

and holding that plaintiff waived attorney-client privilege with
regard to those conmunications relevant to her reliance on
defendant's representations prior to and during real estate

contract negotiations); Wlosoff, supra, 196 N.J. Super. at 567

and n. 3 (applying Kozlov and holding that plaintiff waived
attorney-client privilege with regard to those docunents rel evant
to plaintiff's claimthat it had relied on defendant's attorney's
representations during settlenment negotiations).

Procedurally, in order to give effect to the attorney-client
privilege under Kozlov without allowing the plaintiff to "invoke
the privilege to render conclusive its own evaluation of the

nature and character of the materials in question,” courts may
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need to conduct an in canera review of the materials clained to

be privileged. See id. at 568; see also Jadl owski v. Owens-

Corning Fiberglas Corp., 283 N.J. Super. 199, 217-18 (App. D v.

1995) (providing for redaction of nmenorandum before adm ssion),

certif. denied, 143 N.J. 326 (1996); Envtl. Ins. Actions, supra,

259 N.J. Super. at 319 (providing for in canera inspection of

docunents for determnation of privileged status); Coyle v.
Estate of Sinon, 247 N.J. Super. 277, 284 (App. Div. 1991)

(approving of in canera review to determ ne which portions of
attorney-client conmunication nust be disclosed because party
wai ved confidentiality when it called expert witness who relied
on comuni cations as basis for his opinion testinony).

This Court has not had the opportunity to address the scope
of the psychol ogi st-patient privilege. Oher New Jersey courts
confronted wwth the issue, however, consistently have applied the
principles developed in the context of the attorney-client
privilege. For exanple, an exception analogous to the "crime or
fraud" exception to the attorney-client privilege has been
recogni zed where the psychologist is obligated to nmake
di sclosures in order to respond to a "clear and present danger™

to the patient or others. See In re Rules Adoption Regarding

| nmat e- Therapi st Confidentiality [N.J.A C. 10A:16-4.4], 224 N.J.

Super. 252, 257-59 (App. Div. 1988) (stating that psychol ogi st -
patient privilege yields to obligation of psychol ogists, under
adm ni strative code, ethical rules, and tort |law, to disclose

information in situations of "clear and i mm nent danger").
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The "in issue” inplicit waiver analysis devel oped in

Wl osof f was expressly applied to the psychol ogi st-patient

privilege by the Appellate Division in Arena, supra, 201 N.J.
Super. at 88-91, to hold that the plaintiff had effected a
[imted wai ver of the privilege by placing her enotional and
mental state in issue in a nedical nmal practice action based in

part on psychol ogi cal distress. See also Rosegay v. Canter, 187

N.J. Super. 652, 657 (Law Div. 1982) (holding that plaintiff

wai ved psychol ogi st-patient privilege, as well as physician-
patient privilege, by claimng damages related to nental
condition in dental mal practice action); B.W Best, Annotation

Privilege, in Judicial or Quasi-Judicial Proceedings, Arising

from Rel ati onshi p Between Psychiatrist or Psychol ogi st and

Patient, 44 A .L.R 3d 24, 50, 59 (1972) (discussing statutory
"patient-litigant" exceptions and judicially-created doctrine of
inplicit "in issue" waiver). The Arena panel correctly perceived
that, just as in the context of attorney-client privilege, waiver
of the psychol ogi st-patient privilege by putting conmunications
"in issue" does not function automatically or absolutely based on

t he pleading of a specific cause of action. See Arena, supra,

201 N.J. Super. at 89. |Instead, as in Wlosoff, the Arena panel

applied the three-part Kozlov test to determ ne the scope of
inplied waiver. See id. at 90. Simlarly, as in Wlosoff, the
Arena panel held that where the party seeking disclosure nakes a

prima facie case for waiver, the court should review the evidence
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in canera before releasing it, to ensure that the privilege is
pierced only to the extent necessary. [d. at 90-91.

Qutside of the "in issue" inplicit waiver context, the
psychol ogi st-patient privilege has been held to have been pierced
in two other situations. First, in crimnal proceedings, the
psychol ogi st-patient privilege nay be required to yield to the

defendant’'s right to excul patory evidence. |In State v. MBride,

213 N.J. Super. 255, 269-271 (App. Div. 1986), the Appellate

Division held that the standards articulated in Arena, supra,

shoul d have been applied to require Iimted disclosure of a
report prepared by the conpl ainant's psychol ogist. The panel
stated that the trial court should have conducted an in canera
revi ew and di sclosed any information in the report that would
have been relevant to the victims credibility and to the wei ght
t hat shoul d be accorded the expert wtness's testinony. |[d. at
271. The panel went so far as to suggest that "there even may be
a Sixth Amendnent and State constitutional right requiring the
rel ease of the report to defendant following an in canmera review

by the judge." |[d. at 270; see also State v. L.J.P., 270 N.J.

Super. 429, 436-43, (App. Div. 1994) (holding that psychol ogi st-
patient privilege nust yield to right of defendant to inpeach
critical wtness).

The psychol ogi st-patient privilege also has been held to be
pierced in a case requiring the court to conduct a "best-
interests-of-the-child" analysis in the context of a child

custody dispute. See Fitzgibbon v. Fitzgibbon, 197 N.J. Super.
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63, 69 (Ch. Div. 1984). That case, however, involved the results
of tests adm nistered by a court-appointed psychol ogi cal expert
who testified at trial, not the therapy records of a treating

psychol ogi st. 1bid.

Prelimnarily, we note that plaintiff apparently invokes the
psychol ogi st-patient privilege to prevent disclosure of al
treatment records kept by Dr. MIlchman that pertain to him Sone
of the records that defendant seeks are records of therapy
sessions that both plaintiff and defendant attended. |In fact,
def endant asserts that she has concrete know edge that plaintiff
made rel evant adm ssions to his psychol ogi st because she was
t here and she heard them

By providing that the psychol ogist-patient privilege is
coextensive with the attorney-client privilege, Rule 505 of the

Rul es of Evi dence suggests that the privilege nay be subject to

an exception anal ogous to the traditional exception to the
attorney-client privilege for comruni cati ons nade to an attorney
at a time when the attorney was jointly enployed by the parties

now opposed. See N.J.R E. 504(2).

We do not find it necessary to deci de whether such an
exception to the psychol ogi st-patient privilege exists, however,
because we find that, to the extent that the comrunications at

issue in this appeal would cone under such an exception, they are
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protected by the marriage and famly therapist privilege rule,
N.J.R E. 510 (incorporating N.J.S. A 45:8B-29). The nmarri age and
famly therapist privilege extends to comuni cati ons made to
marri age counsel ors, whether or not the counselors are |icensed

as such. See Wchansky v. Wchansky, 126 N.J. Super. 156, 158-60

(Ch. Div. 1973). Therefore, we have no difficulty making the
factual determ nation necessary for this holding, even though the
cl aimwas not made bel ow.
Rul e 510 provi des:
A conmuni cati on between a marriage and

famly therapi st and the person or persons in

t herapy shall be confidential and its secrecy

preserved. This privilege shall not be

subj ect to waiver, except where the marriage

and famly therapist is a party defendant to

acivil, crimnal or disciplinary action

arising fromthe therapy, in which case, the

wai ver shall be limted to that action.
Thus, in contrast to the attorney-client privilege rule, the
marriage and famly therapist privilege rule makes it clear that
one party may not force disclosure of communications nade by
anot her party at a tine when both parties were engaged in conmon

therapy. See Touma v. Touma, 140 N.J. Super. 544, 552-54 (Ch.

Div. 1976). The fact that a small part of the conmunications
sought may be covered by the marriage and famly therapi st
privilege instead of the psychol ogi st-patient privilege does not
affect our analysis of the other disclosure issues to be resolved

in this appeal.
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Def endant originally sought release of plaintiff's
psychot herapy records for the purpose of her marital tort claim
as well as for the purpose of the custody and visitation issue.
Regarding the marital tort claim defendant argued that she

needed the records because, under Govine v. Govine, 284 N.J.

Super. 3 (App. Div. 1995), she was required to nake a prelimnary
showi ng of seriousness of injury in order to qualify for a jury
trial. In ordering the release, the trial court did not address

i ndependently the marital tort claim See supra at (slip op.

at 11). The Appellate Division, on the other hand, held that the
jury demand for the marital tort claimdid not justify the

di scl osure of plaintiff's psychotherapy records. 287 N.J. Super.

at 316.
We note prelimnarily that this court recently overrul ed the

rel evant aspect of G ovine, supra, in Brennan v. Orban, 145 N.J.

282 (1996). Parties are not required to present prelimnary
proofs of seriousness of injuries in order to qualify for a jury
trial on a marital tort issue joined with a divorce action. See
id. at 298. Wether a marital tort claimwll be afforded a jury
trial depends on whether there are dom nant issues in the case,
such as child welfare, support, and custody issues, that cannot
be resol ved adequately if the marital tort claimis severed, or
whet her "society's interest in vindicating a marital tort through

the jury process is the dom nant interest in the matter." 1d. at

30



301-02. We will therefore consider the question whether the
records of plaintiff's therapy are required for the ultimte
proofs on the marital tort clains.

We al so note that the Appellate Division correctly rejected
defendant's assertion that a statutory exception to the
psychol ogi st-patient privilege nakes that privil ege unavail abl e
to any defendant in an action to recover damages based on an act
that constitutes a crinme. As the Appellate Division stated, the
rel evant exception in Rule 505(a) makes the privil ege unavail abl e

"upon an issue of the client's condition . . . in an action to

recover damages on account of conduct of the client which
constitutes a crinme." Since plaintiff's condition is not at
i ssue in defendant's action to recover danmages, i.e., her marital

tort claim that exception does not apply. See 287 N.J. Super.

at 316.

Where no statutory or other traditional exceptions to the
privilege apply, the court should not order disclosure of therapy
records, even for in canera review by the court, without a prim
facie showi ng that the psychol ogi st-patient privilege should be
pi erced under Kozlov's tripartite test: (1) there nust be a
legitimate need for the evidence; (2) the evidence nust be
rel evant and material to the issue before the court; and (3) by a
fair preponderance of the evidence, the party nust show that the
i nformati on cannot be secured fromany | ess intrusive source.

Because the trial court did not apparently rule on this

i ssue, we reach our concl usi ons based on our own exam nati on of
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the record. The information that defendant seeks in support of
her marital tort claimconsists primarily of plaintiff's

adm ssion to his therapi st that he had beaten defendant. W
first observe that adm ssions of crimnal acts during

psychot herapy are within the core of what is protected by the

psychol ogi st-patient privilege. See Jaffee, supra, 518 U S. at

_, 116 S. &. at 1925-27, 135 L. Ed. 2d at 341-43 (holding that
communi cati ons between psychot herapi st and police officer who
entered counseling after fatally shooting man in course of her
enpl oynment were privileged in suit for wongful death stenm ng
fromshooting). Plaintiff is in the position of defending the
tort claim thus he cannot be said to have voluntarily put his

mental condition "in issue." Cf. Arena, supra, 201 N.J. Super

at 81 (holding that patient waived privilege by seeking danages
for enotional distress). Nor does the assertion of privilege on
this issue inplicate the Sixth Armendnent right of confrontation
or any other constitutional right that has been called to our

attention. C. L.J.P., supra, 270 N.J. Super. at 443 (hol ding

that defendant's right to confront his accuser conpelled piercing

psychol ogi st-patient privilege); MBride, supra, 213 N.J. Super.

at 270 (sane). Therefore, the presunption against piercing the
privilege for the purpose of this claimis strong.

Plaintiff's alleged adm ssions to his psychol ogi st woul d
satisfy the primary factual elenent of defendant's case, and they
are clearly relevant and material to |egal issues before the

court. However, we agree with the Appellate Division that
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def endant has not satisfied the third prong of the Kozl ov test,
because "[t] he evidence for proving Ms. Kinsella's allegations of
spousal abuse shoul d be provable by her nedical records, her
testinmony, the testinony of other fact w tnesses, and the
testimony of psychol ogists or psychiatrists retained or appointed
to conduct appropriate investigations for purposes of this case.”

287 N.J. Super. at 315-16. Therefore, we hold that defendant has

not established a prima facie case for piercing the psychol ogi st -

patient privilege sufficient to allow disclosure of the records
for the purpose of this claim

Qur hol ding should not be read to dimnish in any way the
seriousness of the problem of donestic violence or New Jersey's
policy of providing for the civil prosecution of marital tort

clains. See Brennan, supra, 145 N.J. at 298-300. W therefore

enphasi ze that New Jersey's privilege rule is not absolute and
that we do not foreclose the possibility that the psychol ogi st -
patient privilege mght be appropriately pierced in order to
allow a claimant to prove a marital tort case if the clai mant
coul d show that no adequate alternative source existed for

rel evant and material evidence necessary to that claim

On appeal , defendant argued for the first tinme that rel ease
of plaintiff's psychotherapy records was required because

plaintiff had put comrunications in those records "in issue," and

33



t hus wai ved t he psychol ogi st-patient privilege, by pleading
extreme cruelty as a ground for divorce. The Appellate D vision
agreed, holding that the records should be made avail abl e on that

i ssue alone. 287 N.J. Super. at 316-17. Thus, the Appellate

Di vision ordered that those records approxi mately contenporaneous
with the period during which the alleged acts of extrenme cruelty
t ook place should be released to the trial court for in canera
review and directed the trial court to determ ne which, if any,

of those docunents were relevant to plaintiff's claimand to

rel ease those records, after inposing reasonable conditions on
their use or disposition. lbid.

The facts put "in issue"” by a claimof extrene cruelty are a
function of the requisite elenents of proof of that cause of
action. The statutory provision for divorce on the ground of
extrene cruelty reads:

Di vorce fromthe bond of matrinony may

be adj udged for the follow ng causes
heretof ore or hereafter arising:

c. Extreme cruelty, which is defined as

i ncludi ng any physical or nental cruelty
whi ch endangers the safety or health of the
plaintiff or makes it inproper or
unreasonabl e to expect the plaintiff to
continue to cohabit with the defendant;
provi ded that no conplaint for divorce shal
be filed until after 3 nonths fromthe date
of the last act of cruelty conplained of in
t he conplaint, but this provision shall not
be held to apply to any counterclaim

[N.J.S.A 2A 34-2.]
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That provision as it currently exists is the result of a
general overhaul and liberalization of the divorce |aws

acconplished in 1971. See L. 1971, c. 212, § 2; Painter v.

Painter, 65 N.J. 196, 203-06 (1974). In drafting the new | aws,
the Legislature relied heavily on the report of the Divorce Law
St udy Commi ssion (Comm ssion), authorized by L. 1967, c. 57, as
anmended by L. 1968, c. 170 and L. 1969, c. 25. The Conm ssion

announced that a primary policy objective was "to make it legally

possible to term nate dead marriages.” Final Report of the New

Jersey Divorce Law Study Conmm ssion 6 (1970) (Final Report). The

Conmi ssion therefore recomended the establishnent of a "no-
fault™ ground for divorce based on a period of separation. lbid.
Simlarly, the Comm ssion reconmended abolition of all defenses
to divorce based on nmutual fault. |[|bid. The Comm ssion declined
to advocate at that tinme the conplete elimnation of fault as a
consideration in the |l aw of divorce; rather, it recomended

retai ning sone fault-based grounds, including extrene cruelty,
and al so stated that fault could continue to be considered in
maki ng alinmony and child support determ nations. 1d. at 6-8.
However, the report denonstrates that an effort had been nmade "to
nove away fromthe concept of fault on the part of one spouse as
havi ng been solely responsible for the marital breakdown, toward
a recognition that in all probability each party has in sone way

and to sone extent been to blame." Painter, supra, 65 N.J. at

205.
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Revi sions to the provision for divorce on the ground of
"extreme cruelty” were an inportant part of the Comm ssion's
recomendati ons. That cause of action was first adopted in 1923.
See L. 1923, c. 187, 8 1. The termcane to be judicially defined
as "that degree of cruelty, either actually inflicted or
reasonably inferred, which endangered the Iife or health of the
aggrieved party, or rendered his or her life one of such extrene
di sconfort and wetchedness as to incapacitate himor her

physically or nentally fromdischarging the marital duties.”

Scalingi v. Scalingi, 65 N.J. 180, 183 (1974); see Zehrer v.

Zehrer, 5 N.J. 53, 58 (1950). The Comm ssion blanmed the "current
rigidity of New Jersey divorce law' in large part on that narrow

definition. Fi nal Report, supra, at 68. Therefore, the

Comm ssi on recommended the current statutory definition, which

i ncl udes behavior that "makes it inproper or unreasonable to
expect the plaintiff to continue to cohabit with the defendant."”
Id. at 67-68. The Comm ssion expl ained that definition as
fol |l ows:

The above definition constitutes an
effort to nodernize the concept of cruelty in
a noderate fashion. It is broad enough to
cover serious marital m sconduct which
endangers health or safety, or makes it
i nproper or unreasonable to expect continued
cohabitation. The terns are flexible but do
not include trivial msconduct or ordinary
contretenps. Mnor frictions or
frustrations, such as nagging or bullying,
woul d not suffice unless in the aggregate
when conbi ned with other m sconduct the
cunul ati ve effect endangers health or nakes
the relationship so intolerable that further
cohabi tati on cannot reasonably be expect ed.
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An attenpt is made to focus upon the
effect of extrenme cruelty upon the plaintiff,
rat her than upon the defendant's nens rea or
intent to inflict pain. The result, insofar
as the plaintiff is concerned, is the sanme
whet her the "cruelty" is cal cul ated and
desi gned or a by-product of the defendant's
sel f-centeredness. Mreover, the result to
the marriage rel ationship may be the sane
regardl ess of the defendant's notives. The
focus shoul d be upon what the m sconduct has
done to the marriage, not on punishing the
def endant .

[1d. at 69.]
The Conmm ssion also stated that the phrase "inproper or
unr easonabl e" was purposely vague and i ntended to be adapted to
comunity standards of marital m sconduct as they evolve. 1d. at
70. In interpreting the 1971 revisions, this Court has confirned
that they "substantially broaden[] the concept of extrene cruelty

as it existed under the earlier statute." Scalingi, supra, 65

N. J. at 183.

Even prior to the 1971 revisions, the standard for proving
extrenme cruelty had an inportant subjective elenent. The test
has been stated to focus on three factors: (1) the acts of the
defendant; (2) the intent of the defendant; and (3) the effect on

the plaintiff. See Friedman v. Friedman, 37 N.J. Super. 52, 58

(App. Div.), certif. denied, 20 N.J. 135 (1955). The third

factor was accorded special significance. See Melia v. Melia, 94

N.J. Super. 47, 50 (Ch. Div. 1967) ("The touchstone of extrene

cruelty is its inpact upon the victim"). After the 1971
revision, it becane even clearer that the subjective experience

of the plaintiff, rather than the objective quality of the acts
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conpl ained of, was determ native. See Devito v. Devito, 136 N.J.

Super. 580, 583 (Ch. Div. 1975) ("[T]he court finds that the
revised statutory | anguage has broadened the concept of extrene
cruelty and indicates that the test as to whether there is
sufficient evidence to support the "cruelty' allegation is a
subjective one."). A 1977 case illustrates this trend. In

Gazzillo v. Gazzillo, 153 N.J. Super. 159 (Ch. Div. 1977), the

court applied the subjective standard as foll ows:

Two basic findings are apparent. First,
that the marriage is "dead."” The acts did,
in fact, affect plaintiff so that it cannot
reasonably be expected that she "continue to
cohabit with the defendant.” To quote the
statute is to make the finding. The parties
have not, in fact, "cohabited" for at |east
14 nonths (according to defendant) and
probably over two years. The future offers
no relief. Second, defendant knew, or should
have known, the effect upon plaintiff of his
stiff-necked attitude, his |lack of synpathy
and his acts which did, in fact, affect
plaintiff to the point where the marriage is
now beyond rehabilitation. Yet, |I find no
"fault."™ It is, in large part, the peculiar
sensibilities of plaintiff which permt the
i nvocation of 2A: 34-2(c).

[1d. at 170.]

Because the standard for establishing extreme cruelty is a
| argely subjective one, the primary evidence required is the
plaintiff's testinony that, due to the defendant's behavior, he
or she in fact finds it inproper or unreasonable to continue to
cohabit with the defendant. Because the definition of "extreme
cruelty” no longer requires a threat to the plaintiff's health
expert medical testinmony is not required to prove the effect of
t he defendant's behavior on the plaintiff. Therefore, the
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Chancery Court has held that nerely alleging "extrene cruelty” in
a divorce conplaint does not put the plaintiff's nental condition
in sufficient issue to constitute "good cause" for the purpose of
justifying a court-ordered psychol ogi cal exam nation under Rule

4:19. See Devito, supra, 136 N.J. Super. at 583.

Neither is it always necessary to corroborate the
plaintiff's testinony regarding the defendant's behavior. The
traditional rule requiring that proof of each elenent of an
action for divorce be corroborated was elimnated by court rule

in 1975. See R. 5:7-3; Pressler, Current N.J. Court Rules,

comment on R 5:7-3 (1997). Al though corroboration may still be
required at the discretion of the trial judge, see Pressler,
supra, it was generally recognized, even before the new rule was
enacted, that "[wjhere . . . the testinony of plaintiff ma[kes]
out a case of extrene cruelty, . . . “the rule of corroboration
only requires that belief in its truthful ness nust find support
in the testinony of others, or of surrounding established

circunstances.'" Scalingi, supra, 65 N.J. at 184 (quoting

Feybusch v. Feybusch, 110 N.J. Eg. 358, 359-60 (E. & A 1932)).

Today, courts frequently do not require corroboration for extrene

cruelty clains. See Gazzillo, supra, 153 N.J. Super. at 167

("Corroboration, in any event, is no |onger required, and | nust
draw ny concl usi on based upon the testinmony and ny eval uati on of
the witnesses.").

Whet her pl eading extreme cruelty as a ground for divorce

puts the plaintiff's psychotherapy records "in issue" also
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depends on the functional inportance to the parties of the award
of divorce on that ground. |In practice, clains of extrene

cruelty are frequently uncontested. See, e.qg., Coney v. Coney,

207 N.J. Super. 63, 69 (Ch. Div. 1985) (granting divorce solely

on basis of husband' s unchall enged testinony as to "various acts
of extrenme cruelty committed by defendant against him'). The
court is enpowered to enter dual divorce decrees, regardl ess of

the grounds for divorce. See N.J.S. A 2A: 34-7; Chalners v.

Chal ners, 65 N.J. 186, 191 (1974); Kruger v. Kruger, 139 N J.
Super. 413, 422 (App. Div. 1976), nodified on other grounds, 73

N.J. 464 (1977). Moreover, parties who institute actions for

di vorce by alleging extrene cruelty may, by consent of the other
party or |eave of court, amend their conplaints to include the
ei ghteen nonth separation ground for divorce when that cause of
action accrues. See R 4:9-1. Presunmably influenced by

conveni ence and the chance to mnimze acrinony, parties

frequently choose to do so. See, e.qg., Chalners, supra, 65 N.J.

at 189; D Arc v. D Arc, 164 N.J. Super. 226, 231 (Ch. Div. 1978);

Indiero v. Indiero, 116 N.J. Super. 193, 194 (Ch. Dv. 1971).

The ground of extrenme cruelty remains functionally inportant
in obtaining a divorce decree in l[imted circunstances.
Responding to the argunment that there was no need to revise the
provision for divorce on the ground of extrene cruelty in |ight
of the recommended new "separation” provision, the Conm ssion
st at ed:

There will be sonme instances where the
separation ground will be inapplicable such
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as the situation where a party seeks a

di vorce imedi ately after the defendant's

m sconduct and does not want to wait a year
or nore before separation ripens into a cause
for divorce. A victimof extreme cruelty
shoul d not be required to wait.

[ Final Report, supra, at 71.]

In addition, because the parties do not have to |live apart to
obtain a divorce based on extreme cruelty, this cause of action
may serve an inportant role where the parties are unable to
afford separate | odging inmediately, or where a party seeking a
di vorce froma recal citrant spouse does not have the neans
herself to nove out of the marital hone or is unable to do so

because of children. C. Gazzillo, supra, 153 N.J. Super. at 175

(dism ssing defendant's assertion that |aw affords no relief to
plaintiff in face of defendant's |ack of objective bad behavi or
unl ess plaintiff |eaves marital honme for eighteen nonths).

I n nost cases, the practical consequences of succeeding in a
di vorce action on fault-based grounds, as opposed to separation,
are mnimal. The provision for equitable distribution of
property under N.J.S A 2A: 34-23 does not refer to concepts of
fault, and this Court has concluded that "the concept of
“equitable distribution' requires that fault be excluded as a

consideration.” Chalners, supra, 65 N.J. at 193. Simlarly,

"marital fault" is not a relevant consideration in determ ning
the extent of child support obligations under the statute. See

lonno v. lonno, 148 N.J. Super. 259, 260-62 (App. Dv. 1977).

Moreover, a determ nation of "marital fault" does not disqualify
a parent from obtaining custody, except as far as such fault is
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i ndependently determ ned to be proof of parental unfitness. See

Fantony v. Fantony, 21 N.J. 525, 538 (1956); Sheehan v. Sheehan,

51 N.J. Super. 276, 291 (App. Div.), certif. denied, 28 N.J. 147

(1958); Matflerd v. Matflerd, 10 N.J. Super. 132, 138 (App. Div.

1950), certif. denied, 6 N.J. 398 (1951); Annotation, Award of

Custody of Child to Parent Against Whom Di vorce is Decreed, 23

A L.R3d 6, 31-34 (1969).

According to the statute, except where the judgnent is
granted solely on the ground of separation, proofs made in
establishing the grounds for divorce may be considered "in
determ ning an anount of alinmony or maintenance that is fit,
reasonable and just." NJ.S. A 2A 34-23b. However, the focus of
t he decision regarding alinony is generally on the financi al

circunstances of the parties. See lnnes v. lnnes, 117 N.J. 496,

503 (1990); Mahoney v. Mahoney, 91 N.J. 488, 502 (1982); N.J.S. A

2A: 34- 23b. In Geenberqg v. G eenberg, 126 N.J. Super. 96, 100

(App. Div. 1973), the Appellate Division interpreted the
statutory provision allow ng consideration of proofs nmade in
establ i shing the ground for divorce in determ ning alinony as
referring primarily to proofs of such things as the length of the
marri age, the health of the aggrieved spouse, and their style of
living, and not to "marital fault." The Appellate D vision
stated: "Surely punishnment or retribution toward an of fendi ng
spouse was not a factor enpl oyabl e under any formula prescribing
support either by legislation or general equitable principles.”

| bid.; see also Aronson v. Aronson, 245 N.J. Super. 354, 364
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(App. Div. 1991) ("Alinony is neither a punishnment for the payor
nor a reward for the payee."). Qur perception is that, in
today's practice, marital fault rarely enters into the cal cul us
of an alinony award.

As stated above, "in issue" inplied waiver of the
psychol ogi st-patient privilege nust be tested by application of
Kozl ov's three-part standard. Based on the elenents of proof
required by the cause of action for extrene cruelty, and the
function of that cause of action in New Jersey divorce |aw,
pi ercing the psychol ogi st-patient privilege should be permtted
only very rarely in order to enable a party to defend that cause
of action. Because of the subjective and |liberal standard for
proving extrenme cruelty, the plaintiff in the vast magjority of
cases is not required to allege facts that would need to be
tested by reference to any information likely to be contained in
a psychologist's treatnment records. Mreover, where both parties
seek divorce, there invariably will not be a genuine need for
this type of evidence to defend the clains of the other party.

We note that although the trial court ordered plaintiff to
aut hori ze rel ease of his records, that order was not based on the
i ssue of the grounds for divorce but rather on the issue of
custody and perhaps of marital tort. W therefore review de novo
t he evidence underlying the Appellate Division's decision to
order rel ease based on the divorce grounds. 1In relation to her
defense of the extrene cruelty claim defendant apparently hopes

to use plaintiff's treatnent records to show that plaintiff was
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not adversely affected, as he asserts, by any alleged acts on her
part. Defendant does not seek to remain married to plaintiff and
has counterclainmed for divorce. Plaintiff has not sought alinony
from def endant, al though she has sought alinony from him
Therefore, defendant's "marital fault,” including her actions and
their effect on her husband, are functionally only in issue to
t he extent that proof of defendant's fault m ght be the basis of
a reduction in alinony awarded to her.

Plaintiff is not seeking to introduce any evidence rel ated
to his treatment by Dr. MIchman and he has not all eged any
speci fic psychol ogi cal damage to hinself. He apparently intends
torely for his proof of extrene cruelty on proof of the alleged
acts of defendant, consisting primarily of argunentativeness,
negl ect and aberrational behavior, and his own testinony
concerning their enotional effects on him focusing on why
def endant’'s conduct mekes it inproper or unreasonable for himto
continue in the marriage. W conclude that defendant has failed
to show any |ikelihood that information contained in Dr.
M | chman's records woul d have uni que bearing on plaintiff's case.
To the extent that defendant has an interest in defending the
extreme cruelty claim and specifically the charges regarding
"m sconduct” on her part, other evidence, such as the testinony
of lay witnesses, is available. W conclude that on this record
plaintiff's factual allegations have not created a need for the
evi dence at issue, the evidence sought is not relevant or

material to any |egal issue before the court, and | ess intrusive
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sources are available to serve defendant's legitimate needs. W

hol d that defendant has not nmade a prinma facie show ng that the

psychol ogi st-patient privilege should be pierced for the purpose

of defending the divorce action.

\

Apparently, the trial court's order requiring disclosure of

the records was primarily for the purpose of determ ning custody

and visitation arrangenents. See supra at (slip op. at 11).

In contrast, the Appellate Division held that plaintiff's claim
for joint |legal custody and visitation with his children did not
wai ve the psychol ogi st-patient privilege and that the records of
plaintiff's therapy with Dr. M I chman shoul d not be disclosed for
t he purpose of the custody and visitation dispute. 287 N.J.
Super. at 316. Because of the unique nature of custody

determ nations, the scope of the patient-psychol ogist privilege
that may be clainmed by parents in relation to custody issues
poses nore difficult problens than those posed by the scope of
the privilege in other situations.

The range of facts that may be material and relevant to a
custody determnation is broad. N.J.S A 9:2-4c provides in
pertinent part:

I n maki ng an award of custody, the court
shal | consider but not be limted to the
following factors: the parents' ability to
agree, comuni cate and cooperate in matters
relating to the child; the parents’
wi |l lingness to accept custody and any history
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of unwillingness to allow visitation not
based on substanti ated abuse; the interaction
and relationship of the child with its
parents and siblings; the history of donestic
violence, if any; the safety of the child and
the safety of either parent from physica
abuse by the other parent; the preference of
the child when of sufficient age and capacity
to reason so as to forman intelligent

deci sion; the needs of the child; the
stability of the hone environnment offered,;
the quality and continuity of the child's
education; the fitness of the parents; the
geographical proximty of the parents' hones;
the extent and quality of the tine spent with
the child prior to or subsequent to the
separation; the parents' enploynent
responsibilities; and the age and nunber of
the children. A parent shall not be deened
unfit unless the parents' [sic] conduct has a
substanti al adverse effect on the child.

In contested cases, the court is required to nmake a record of its

reasons for its custody decision, see NNJ.S. A 9:2-4f, and "nust

reference the pertinent statutory criteria with sone

specificity," Terry v. Terry, 270 N.J. Super. 105, 119 (App. Div.

1994) .
O course, the primary and overarching consideration is the

best interest of the child. See Fantony, supra, 21 N.J. at 536

("Qur law in a cause involving the custody of a child is that the
par anount consideration is the safety, happiness, physical,

mental and noral welfare of the child."). The best-interest

anal ysis is an additional requirenment "superinposed upon an

anal ysis of the statutory schene." Terry, supra, 270 N.J. Super

at 119. Moreover, that analysis requires the court to consider

any and all material evidence. |In re Baby M, 109 N.J. 396, 456

(1988) ("The custody decision nust be based on all circunstances,
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on everything that actually has occurred, on everything that is
relevant to the child s best interests.” (enphasis omtted)).

The "best-interest-of-the-child" standard is nore than a
statenment of the primary criterion for decision or the factors to
be considered; it is an expression of the court's special
responsibility to safeguard the interests of the child at the
center of a custody di spute because the child cannot be presuned
to be protected by the adversarial process. That responsibility
was perhaps best articul ated by Judge Cardozo:

[ The Chancel lor] acts as parens patriae to do
what is best for the interest of the child.
He is to put hinmself in the position of a

"w se, affectionate, and careful parent"” and
make provision for the child accordingly.

. He is not adjudicating a controversy

bet ween adversary parties, to conpose their
private differences. He is not determ ning
rights "as between a parent and a child," or
as between one parent and anot her. :

Equity does not concern itself with such

di sputes in their relation to the disputants.
Its concern is for the child.

[EFinlay v. Finlay, 148 N.E. 624, 626 (N.Y.
1925), (quoting Queen v. Gyngall, 2 QB. 232
241 (Esther, MR ) (1893)).]

One consequence of the special role of the courts in custody
di sputes is that evidentiary rules that are accepted as part of
t he adversarial process are not always controlling in child
custody cases. Thus, we have stated that "[t]he rul es of
evi dence are sonmewhat relaxed in trials having to do with a
determ nation of custody of an infant where it is necessary to

| earn of the child' s psychology and preferences.” Calen v. GIlI,

7 N.J. 312, 318 (1951); see also WW v. I.M, 231 N.J. Super
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495, 502 (App. Div. 1989) ("Generally, an exception to the
hearsay rule is nmade for forensic reports in custody cases.");

Janes R Saunders IIl, Annotation, R ght, in Child Custody

Proceedi ngs, to Cross-Exam ne Investigating Oficer Wiose Report

is Used by Court in Its Decision, 59 A.L.R 3d 1337, 1340 (1974)

("I'n order to determne what is in the child s best interest,
courts have often rel axed the seemngly inflexible procedural
rules of traditional adversary proceeding. Thus it is said that
the courts nmust try to give the parties litigant their fair trial
in open court and at the sanme tine try to do what is best for the
child or children."” (footnotes omtted)).

In inplenenting the "best-interest-of-the-child" standard,
courts rely heavily on the expertise of psychol ogists and ot her
mental health professionals. See David N. Bol ocof sky, Use and

Abuse of Mental Health Experts in Child Custody Determnations, 7

Behavi oral Sciences & the Law 197, 198, 203-04 (1989); Robert J.

Levy, Custody Investigations as Evidence in D vorce Cases, 21

Fam L.Q 149, 149 (1987); Annotation, Consideration of

| nvestigation by Welfare Agency or the Like in Mking or

Modi fvi ng Award as Between Parents of Custody of Children, 35

A L.R 2d 629, 631-32 (1954); see also In re Guardianship of J.C

129 N.J. 1, 22-26 (1992) (discussing use of psychol ogi cal and
psychiatric experts in term nation-of-parental -rights cases).
The inmportance of nmental health experts in custody di sputes was

addressed by the Appellate Division in Fehnel v. Fehnel, which

held that the trial court should have granted an adjournnent in
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order for the court to obtain a probation departnment
investigation and for the parties to obtain expert psychol ogi cal
W tnesses once it becane evident, shortly before trial, that a

true di spute over custody existed. 186 N.J. Super. 209, 215-16

(1982). Judge Pressler wote:

There are obviously few judicial tasks which
i nvol ve the application of greater
sensitivity, delicacy and discretion than the
adj udi cation of child custody disputes, which
result in greater inpact on the lives of
those affected by the adjudication, and which
require a higher degree of attention to the
properly considered views of professionals in
ot her disciplines. That is why a probation
departnent investigation and report is
mandated by R 4:79-8(a). That is also why
the parties nust be afforded every reasonabl e
opportunity to introduce expert w tnesses
whose eval uation of the famly situation may
assi st the judge in determ ning what is best
for the children. There have been frequent
doubts expressed regarding the viability of
the traditional adversarial process as an
appropriate dispute resolution technique in
child custody cases. But as long as we
continue to resort to that process, it nust
be permitted to function consistently with
its highest potentials.

[1d. at 215.]

Cenerally, nmental health experts are appointed by the court
or hired by the parties to produce evaluations specifically for
t he purpose of the litigation. Under Rule 5:3-3(a), a Famly
Part court specifically is authorized, onits own notion, to
appoi nt nedi cal, psychol ogical, or social experts to assist in
t he disposition of an issue before it, and to require any person
under its jurisdiction to submt to exam nation by such an

expert. Courts routinely appointed psychol ogi cal experts in
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custody litigation even prior to adoption of that Rule. See

Pressler, Current N.J. Court Rules, comment 2 on R_5:3-3 (1997).

Court - appoi nted experts conduct independent investigations and
then submt reports to the court and the parties. See R 5:3-
3(d), (e). Those reports may be admtted in evidence, if subject
to cross-exam nation. See R 5:3-3(f). Rule 5:3-3(g) states
that parents in custody disputes are not precluded fromhiring
their own experts, whether or not the court appoints an expert.

I n many cases, information obtained from psychol ogi cal
eval uations prepared for the purpose of litigation is nore
hel pful to the court than woul d be information obtained fromthe
parents' prior treatnment records. Such evaluations focus
specifically on parental ability, whereas prior therapy nmay have
had nothing to do with parenting. See Hogan, supra, 14 Fam_
Advoc. at 35; Ral ph Slovenko, Child Custody and the

Psychot herapi st-Patient Privilege, 19 J. Psychiatry & L. 163, 167

(1991). Evaluators are nore |likely than treating psychol ogi sts
to be objective. See id. 167. Moreover, evaluators typically

shoul d neet both parents and the children. See Task Force

Report, supra, at 8. In contrast, one commentator has stated

that a "psychiatrist who has served as a therapist for one
contesting party in the past, or who is currently a therapist for
either one, is sinply not in an ethical position to nmake a
recommendati on regarding the best interests of the children
because of the lack of first-hand knowl edge and/or clinical

eval uati on of the opposing spouse whom he or she has never seen.”
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Melvin G ol dzband, Confidentiality in D sputes Over Custody and

Visitation, 1 Rev. dinical Psychiatry & L. 133, 138 (1990); see

also Slovenko, supra, 19 J. Psychiatry & L. at 167. O course,
eval uators do not always have as conplete a picture as treating
psychol ogi sts, because they neet with the famly over a limted
tinme period and because fam |y nenbers may succeed in
canouf | agi ng problens. See ibid. However, evaluators in nost
cases are able to detect serious issues of unfitness. See id. at
171. Moreover, in preparing their custody eval uations,
psychol ogi sts appointed by the court or hired by the parties
frequently have the benefit of consultation with any
psychol ogi sts or psychiatrists who have been treating the parents
or children. See id. at 164.

Several courts in other jurisdictions have relied on the
avai lability of adequate information from psychol ogi cal
eval uations to hold that treatnent records protected by the
psychot her api st-patient privilege need not be disclosed in the

course of custody litigation. For exanple, in Sinek v. Superior

Court, 172 Cal. Rptr. 564 (Cal. C. App. 1981), the primary

custodi al spouse sought the hospitalization records of the other
spouse in order to contest that spouse's visitation rights. The
court noted that California policy favors continued invol venent
of both divorced parents with their children and al so favors
confidentiality of comunications between patient and
psychotherapist. [d. at 568-69. Therefore, "[t]O0 exact waiver

of a patient's privilege . . . as a price for asserting his right
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to visit his owm child would pose problens of a particularly
serious nature.” 1d. at 569. The court suggested instead that
the proper nmethod for introducing evidence regarding the parent's
enotional condition was through a court-ordered nental

exam nation, and that "[b]y these neans . . . the best interests
of the children could be adequately protected.” [|bid.

Simlarly, in Roper v. Roper, 336 So. 2d 654 (Fla. Dist. C

App. 1976), cert. denied, 345 So. 2d 426 (Fla. 1977), in which

primary custody was at issue, one spouse sought to depose the
other's treating psychiatrist. The court held that, although
"[t]here is no doubt, in a child custody dispute, that the nental
and physical health of the parents is a factor that the court can
and shoul d consider in determning the best interests of the
child,"” the spouse did not waive the psychiatrist-patient
privilege simply by seeking custody. 1d. at 656. According to
the court, relevant evidence concerning the spouse's nental
condi tions shoul d be obtained through a court-ordered
exam nation. |bid. The court wote:
We recognize that in a child custody

case the nmental health of a parent may be a

rel evant issue. Were this issue is raised

the trial court nmust nmaintain a proper

bal ance, determ ning on the one hand the

mental health of the parents as this relates

to the best interest of the child, and on the

ot her maintaining confidentiality between a

treating psychiatrist and his patient. The

court in this case has an alternate too

whi ch may acconplish both purposes. Upon

proper notion the court may order a

conpul sory psychiatric exam nation

[1d. at 656-57.]

52



See also Cabrera v. Cabrera, 580 A.2d 1227, 1233 (Conn. App. C.)

(uphol ding trial court's ruling that nost appropriate source of
i nformati on about parent's nmental health was exam nation by
expert psychiatric witness, not records of treating

psychol ogist), certif. denied, 582 A .2d 205 (Conn. 1990); Leonard

v. Leonard, 673 So. 2d 97, 99 (Fla. Dist. C. App. 1996)
(followi ng Roper, supra); Barker v. Barker, 440 P.2d 137, 139

(1daho 1968) (hol di ng physician-patient privilege protects
psychi atric counseling records fromdisclosure in custody dispute
and directing parties to court rule providing for court-ordered

exam nations); Giggs v. Giggs, 707 S.W2d 488, 490-91 (M. C

App. 1986) (holding that patient does not waive psychol ogi st -
patient privilege by seeking custody of child and that proper
procedure for obtaining psychological information about parent is

court-ordered exam nation); Husgen v. Stussie, 617 S.W2d 414,

416-17 (Mb. Q. App. 1981) (sane).

New York courts have applied a rigorous standard that allows
t he psychot herapi st-patient privilege to be pierced only where
the party seeking disclosure denonstrates that information
gl eaned from eval uati ons and ot her sources is inadequate. In

Perry v. Fiunono, 403 N.Y.S. 2d 382 (App. Div. 1978), the parties

separation agreenment called for the father to be the primary
custodian of the child. Subsequently, the nother petitioned for
primary custody. On the nother's notion for a psychiatric

exam nation of the father, the court ordered an exam nation of

both parties and the child. The nother then sought records of
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the father's prior counseling. [1d. at 384. The court applied a
bal anci ng-of -interests test. 1d. at 385. The court held that
"where it is denonstrated that invasion of protected
communi cati ons between a party and a physician, psychol ogi st or
social worker is necessary and material to a determ nation of
custody the rule of privilege protecting such communi cati ons nust
yield" to the court's duty to protect the welfare of the child.
Id. at 386. Nevertheless, the Perry court enphasized that, in
light of the potential "chilling effects,” psychotherapi st -
patient privileges should not "cavalierly be ignored or lightly
cast aside."” |bid. Instead, "[t]here first nust be a show ng
beyond “nmere conclusory statenents' that resolution of the
custody issue requires revelation of the protected material."
Ibid. The court suggested that, if the court-appointed
psychi atrist asserted a need for the records in aid of his
eval uation, the records m ght be nmade avail able to the
psychol ogist. 1d. at 387.

In H ckox v. Hickox, 410 N.Y.S.2d 81 (App. Dv. 1978),

anot her New York appellate court followed and refined Perry. The
court ordered the trial court to consider if and to what extent
t here shoul d be di sclosure of treatnent records:

I n maki ng such direction, the justice shal
consi der any psychiatric testinony offered or
proposed; whether there has been a waiver of
privilege; and whether the records are
materi al and necessary for the purpose of
determ ning custody, or whether the court and
the parties have sufficient information to
determ ne future custody w thout such

di scl osure, or perhaps even prelimnary

exam nation by the justice hinself. Before
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permtting disclosure of these records or any
part of themto the parties, the Special Term
justice shall hinmself exam ne the records and
determ ne which if any parts of the records
shal I be discl osed.

[1d. at 84.]

Courts that have ordered disclosure of treatnent records, in
addition to relying on independent psychol ogi cal eval uati ons,
typically have been confronted with evidence of recent or
continuing serious nmental illness bearing on potential unfitness.

For exanple, In re Marriage of Nordby, 705 P.2d 277 (Wash. C

App. 1985), concerned a parent who had been hospitalized,

di agnosed by an eval uating psychiatrist as suffering from serious
mental illness, and observed by the court to be "disjointed,
ranbling, and in many cases unresponsive." |d. at 278-80. The
court held that, while disclosure of treatment records should not
be "pro forma" in child custody cases, "in cases such as this
where the circunstances clearly indicate neglect, the discovery
and adm ssibility of prior psychol ogi cal eval uations may be

warranted." |bid.; see also Omen v. Onen, 563 N.E. 2d 605, 608

(I'nd. 1990) (holding that parent waived privilege by contesting
custody in case involving recent hospitalization of parent for

mental illness); Werner v. Kliewer, 710 P.2d 1250, 1255 (Kan.

1985) (sane); dark v. Cdark, 371 N.W2d 749, 752-53 (Neb. 1985)

(sane). Simlarly, in the frequently cited case of Critchlow v.

Critchlow, the nother was commtted to a hospital for nenta
treatment while the divorce was pending. Although the issue of

custody had not previously been contested, the father
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subsequent |y amended his counterpetition to seek custody. 347
So. 2d 453, 454 (Fla. 1977). The parties agreed to the

appoi ntment of a psychiatrist to exam ne both parents and the
child and render a recommendation. The psychiatrist recommended
that the nother retain custody. |1lbid. The court then authorized
depositions of the nother's treating psychiatrists on two
grounds: (1) that she explicitly waived the privilege before

bel atedly asserting it and (2) that her "nmental health [was] a
highly relevant issue.” |1d. at 454-55. Florida courts
subsequent|ly have held that a parent does not waive the
psychol ogi st-patient privilege sinply by seeking custody or
denying allegations of unfitness in a custody case and stated

that the Critchlow holding is limted to its facts. See
Freshwater v. Freshwater, 659 So. 2d 1206, 1207 (Fla. Dist. C

App. 1995); Mhamed v. Mhanmmed, 358 So. 2d 610, 612-13 (Fla.

Dist. C. App. 1978).

In general, review of the |aw of other jurisdictions reveals
that nost courts do not pierce the psychot herapi st-patient
privilege automatically in disputes over the best interests of
the child, but may require disclosure only after careful
bal ancing of the policies in favor of the privilege wth the need
for disclosure in the specific case before the court. See, e.q.

Cabrera, supra, 580 A 2d at 1233 (hol ding, in custody case, that

party seeking adm ssion of testinmony subject to psychol ogi st -

patient privilege had not nmet statutory burden to persuade court

that justice required adm ssion), certif. denied, 582 A 2d 205
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(Conn. 1990); Mass. Gen. Laws ch. 233, 8§ 20B(e) (allow ng

di sclosure "[i]n any case involving child custody, . . . in

whi ch, upon a hearing in chanbers, the judge, in the exercise of
his discretion, determ nes that the psychot herapi st has evidence
bearing significantly on the patient's ability to provide
suitable care or custody, and that it is nore inportant to the
wel fare of the child that the comunicati on be disclosed than
that the relationship between patient and psychot herapi st be
protected . . . ."). The balancing test often takes the form of
a strict in canera review by the court for relevancy. See, e.q.

Onen, supra, 563 N.E.2d at 608 (holding that party waived

physi ci an-patient privilege covering psychiatric treatnent
records by petitioning for custody, but that, on notion of party
asserting privilege, court should review docunents in canera for

rel evancy before disclosing thenm); Mrey v. Peppin, 353 N.W2d

179, 183 (Mnn. C. App. 1984), (requiring trial court to review
therapy records in canera before disclosing themin order "to
prevent disclosures that are irrelevant to the custody question
or otherw se annoyi ng, enbarrassing, oppressive, or unduly

burdensone"), rev'd on other grounds, 375 NW2d 19 (Mnn. 1985);

A ark, supra, 371 N.W2d at 752-53 (holding that court nust

revi ew docunents in canera for rel evancy because seeki ng custody
"does not result in making relevant the information contained in
the file cabinets of every psychiatrist who has ever treated the

litigant). But see, e.qg., Atwood v. Atwood, 550 S.W2d 465 (Ky.

1976) (hol ding that seeking custody automatically waives

57



psychi atrist-patient privilege); Kirkley v. Kirkley, 575 So. 2d

509, 510-11 (La. C. App.) (holding that physician-patient
privilege is waived by contesting custody, but noting that trial
court has power to seal records or take testinony in chanbers),

wit denied, 577 So. 2d 19 (La. 1991).

We note that a problem of scope of waiver arises when a
party executes specific purpose releases or otherwi se partially
wai ves the psychol ogi st-patient privilege in order to allow a
psychol ogi st who has been appointed or hired for the purpose of
l[itigation to review records or consult with a treating
psychol ogi st. A Connecticut appellate court considered that

issue in Cabrera, supra, in which the question was whether a

not her in a custody dispute waived the psychol ogi st-patient
privilege concerning the testinony of a former treating
psychol ogi st when she introduced a report and the testinony of an
i ndependent expert psychiatrist to rebut the findings of the
court-ordered "famly relations"” evaluation. 580 A.2d at 1233.
Both the "fam|ly rel ations" eval uator and the eval uating
psychiatrist hired by the plaintiff consulted with her forner
treating psychologist in preparing their reports. 1d. at 1230-
31. The court held that, although the party invoking privilege
had put the conmunications "in issue," the party seeking

di sclosure failed to establish sufficient grounds for requiring
t he admi ssion of the testinmony. It therefore upheld the trial
court's decision not to allow the introduction of the treating

psychol ogist's testinony based on its determ nation that the
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eval uation for the purpose of litigation was the better source of
information. 1d. at 1233.

In 1991, the American Psychiatric Association published the
recommendati ons of a task force established to study court-
ordered disclosure of confidential comunications between
patients and treating psychiatrists for use in custody disputes.

See Task Force Report, supra. The task force summari zed the

probl em faced by courts in deciding what information should be
privil eged:

Clearly the state has a conpelling interest
in avoi ding placenment of a child in the
custody of a parent who is psychol ogically
unfit to provide adequate care, or who,
because of psychiatric disorder, presents a
risk of harmto the child. Information that
m ght prevent such a detrinmental placenent is
highly relevant. Thus it is not surprising
that courts often are eager to | earn whatever
a treating psychiatrist may know or have
recorded about a parent's nental health.
However, a routine practice of conpelling

di scl osure often could result in costs, to
both parents and children, that far outweigh
t he beneficial value of this information.

Treatment records frequently contain
i nformati on about the parents, the child, and
other famly nenbers that may distress or
stigmati ze the parent/patient and the child
both at the tine of disclosure and in the
future. A parent may respond to the prospect
of coerced discl osure of treatnent
information by deciding not to contest
custody, or by making substantial concessions
about support and property to avoid
adjudication. In effect, the threat of
court-ordered disclosure can too easily
beconme a strategi c weapon for the other
parent .

Conpel | ed di scl osure of treatnent
information will inpair the potential
benefits of treatnent. Indeed, parents who
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anticipate the possibility of divorce in
their future could well be deterred from
seeki ng psychiatric care, a decision that
will be detrinental to both the parent and
the child. Unhappy spouses often enter
psychot herapy in response to marital stress;
i f successful, such treatnent can benefit al
famly menbers. However, individuals wll be
less inclined to enter treatnment if

di scl osures to a psychiatrist could | ater be
used in a custody dispute. 1In general, a
cost to society is incurred if persons who
experience inpairnment in functioning or in
rel ati onshi ps due to psychol ogi cal
difficulties are reluctant to seek treatnent
out of fear that private disclosures my

| ater be nmade public. The costs may be

i ncreased when psychiatrists anticipating the
possibility of coerced disclosure feel
ethically obligated to warn patients at the
commencenent of treatment that the prom se of
confidentiality is qualified. Such a
practice potentially could underm ne the

t herapeutic rel ati onshi p, whether or not the
patient ever actually faces a custody battle.

[ Task Force Report, supra, at 4.]

The Task Force recommended drawi ng "a sharp distinction

bet ween the typical divorce custody proceeding and the relatively
uncommon divorce case in which a parent's capacity to care
adequately for the child because of “enotional instability' is at
issue." |d. at 5. The Task Force favored discl osure of
psychiatric treatnment records only in cases where there was a

t hreshol d showi ng of parental unfitness and where the treatnent
records were likely to contain relevant evidence that could not
be obtained el sewhere. 1d. at 6. Specifically, the Task Force
recomended that courts should make the follow ng findings before
ordering disclosure: (1) the treatnent was recent enough to be

rel evant; (2) substantive independent evidence of serious
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i mpai rment exists; (3) sufficient evidence is unavail able
el sewhere; (4) court-ordered eval uations are an i nadequate
substitute for disclosure; (5) given the severity of the all eged
di sorder, comunications nade in the course of treatnent are
likely to be relevant. 1d. at 6-10. The Task Force suggested
that, as a rule, inpatient treatnent records are likely to be
nore rel evant than outpatient records. [|d. at 7.

The task force's reconmmendati ons refl ect sound anal ysis that
is consistent with the nost thoughtful approaches taken by
| egi sl atures and courts. The Famly Part, when presiding over
cust ody di sputes, nust consider the nental health of the parents
as well as the psychol ogical well-being of the famly as a whol e.
I n doing so, courts should avail thenselves of the expertise of
mental health professionals. However, by contesting custody or
visitation, a parent does not automatically put information
contained in records of therapy with such professionals "in
issue.” In regard to therapy records, which are at the heart of
t he psychol ogi st-patient privilege, the courts nust strike a
bal ance between the need to protect children who are in danger of
abuse or neglect fromunfit custodians and the conpelling policy
of facilitating the treatnent of parents' psychol ogi cal or
enotional problens. Such a balance is in the best interest of
the child.

Therefore, the first source of information about the
parents' nental health should be the independent experts

appointed by the courts or hired by the parties for the purpose
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of litigation, rather than the professionals who have established
rel ationships with the parties. |In nost cases, the assistance
provi ded by independent experts should be sufficient. Only when
the court perceives, after consideration of all of the evidence,
that the information gai ned fromindependent evaluations is

i nadequat e, should the court consider piercing the psychol ogi st -
patient privilege to conpel disclosure of prior treatnent records
to the court and the parties. The decision to order such

di scl osure nust be based on i ndependent evidence of potential for
harmto the child, for exanple, the fact of a recent
hospitalization, the opinion of an expert, or the court's own
observations. The court nust al so consider whether, based on the
context of the prior treatnment, the records are likely to contain
rel evant evi dence, and whether such evidence is likely to be
merely cunul ative. Before releasing records to the parties, the
court should conduct an in canera review, releasing only materi al
that is relevant and nmaterial to the issues before it.

In presiding over the custody and visitation litigation
underlying this appeal, the court bel ow was confronted with
serious allegations of domestic violence as well as substance
abuse. One conplicating factor was that, sonme ei ghteen nonths
after the court-appointed psychol ogi st conpleted her initial
report, defendant's counter-conplaint was anended to include many
nore specific allegations, including allegations of continuing

abuse of the children during visitation. Allegations alone,
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however, cannot be adequate to justify piercing the psychol ogi st -
patient privilege.

The evi dence before the court included a 1993 report by a
court-appoi nted psychol ogi st who nmet on several occasions with
the famly nmenbers and consulted with plaintiff's treating
psychol ogi st. The court also had the benefit of a 1994 report
prepared by a court-appointed nediator, who consulted with the
treating psychol ogi sts of both parents and the children. W note
that, appropriately, neither report directly disclosed the
substance of any privileged conmunications with treating
psychol ogi sts. W presunme, however, that whatever the
psychol ogi sts told the appointed experts was reflected in the
experts' conclusions. W also note that, although the
all egations in the anended conplaint were significantly nore
serious, the reports reflect that the basic el ements of
defendant's all egati ons of donestic violence and substance abuse
were considered by the experts, as well as plaintiff's adm ssions
of the essential allegations. The reports largely concurred that
plaintiff should be granted reasonable visitation. Neither
report stated that either parent was unfit or a danger to the
children or otherw se suggested that information contained in
treatnment records mght be inportant to the court's
determ nation. W are also unaware of other evidence that would
conpel that concl usion.

Not having the benefit of our opinion, the trial court in

its ruling sinply stated that the history or lack of history of
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abuse was relevant to the custody determ nation. Like the
Appel l ate Division, we are not satisfied on this record that the
trial court properly balanced the need for the records with the
i nportant public policy underlying the psychol ogi st-patient
privilege. Because the decision to permt disclosure of
treatnment records is one best nade by the trial court, which is
nost famliar with all of the factors in the case, and in |ight
of the often evolving nature of a custody or visitation dispute,
we remand to the trial court for reconsideration of whether the
psychol ogi st-patient privilege should be pierced to conpel

rel ease of plaintiff's therapy records for the purpose of the
custody determ nation. On remand, the court is instructed to
make findings in accordance with the principles outlined in this
opi nion and consi der whether all other sources of information
available to the court are adequate to justify adjudication of
the custody and visitation issues without resort to the

plaintiff's therapy records.

VI |

Courts should be m ndful that, although New Jersey's
psychol ogi st-patient privilege is nodel ed on the attorney-client
privilege, the public policy behind the psychol ogi st-patient
privilege is in sone respects even nore conpelling. Like the
attorney-client privilege, the psychol ogist-patient privilege

serves the functional purpose of enabling a relationship that
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ultimately redounds to the good of all parties and the public.
The psychol ogi st-patient privilege further serves to protect an
individual's privacy interest in conmunications that wll
frequently be even nore personal, potentially enbarrassing, and
nore often readily m sconstrued than those between attorney and
client. Made public and taken out of context, the disclosure of
notes fromtherapy sessions could have devastating personal
consequences for the patient and his or her famly, and the

t hreat of such disclosure could be welded to unfairly influence
settl enent negotiations or the course of litigation. Especially
in the context of matrinonial litigation, the value of the

t herapi st-patient relationship and of the patient's privacy is
intertwined with one of the nost inportant concerns of the courts
-- the safety and well-being of children and famlies.

Therefore, only in the nost conpelling circunmstances should the

courts permt the privilege to be pierced.

VI

We affirmthe Appellate Division's disposition of the
privilege issue with respect to the marital tort claimand
reverse its disposition with respect to the extrene cruelty
claim The matter is remanded to the Famly Part for further
proceedi ngs and, consistent with this opinion, to reconsider the
privilege issue in the context of the custody and visitation
I Ssues.

CHI EF JUSTI CE PORI TZ and JUSTI CES HANDLER, POLLOCK, O HERN
GARI BALDI and COLEMAN join in JUSTICE STEIN S opi ni on
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